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2 RENO, NEVADA; TUESDAY, JANUARY 29, 2019; 6:00 P.M

3 - 000-

4

5 PRESI DENT FONG Wl conme to the Nevada State

6 Board of Homeopathic Medical Exam ners' neeting for this

7 eveni ng.

8 Today's date is January 29th, 2019. It is

9 currently 1805 or 6:05. W are neeting here at Sierra

10 Medical Center, 9333 Double R Boul evard, Suite 100.

11 W're first here to discuss sone issues that

12 have been left over, but let's nove forward.

13 Shoul d we be recording this?

14 M5. EKLOF: It is.

15 PRESI DENT FONG | forgot, we have a court

16 reporter.

17 First off, as we always do, we'll call a rol

18 call to determine if we have a quorum Let's have you

19 start on this end.

20 MR. M NSTREL: Don Mnstrel, present.

21 M5. SMTH. K J. Smth, present.

22 M5. KENNEDY: Di ane Kennedy, present.

23 DR. I BARRA: Cora lbarra, present.

24 DR ESLI NGER: Robert Eslinger, present.
Litigation Services | 800-330-1112
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Page 4
PRESI DENT FONG.  Bruce Fong, present.

And for the record, please let it show that we
have all the board nenbers currently present for this
meet i ng.

We definitely have a quorum

Any public comment before we start?

What ever you guys are eating, better have

enough to share.

Item3, | need a notion to approve tonight's
agenda.

MR- M NSTREL: | nake a notion that we approve
toni ght's agenda.

PRESI DENT FONG M. Don M nstrel makes a
notion to approve tonight's agenda.

Do | have a second?

DR | BARRA: Second.

PRESI DENT FONG  Cora beat you to the punch.
Dr. Cora Ibarra seconds the notion

Do we have di scussion?

MS. KENNEDY: | have a point of clarification.
In the past when we've had hearings, Dr. Eslinger has
recused hinsel f because he was a patient of Dr. Gerber's
or his clinic. So | just want to get a clarification that

it's mentioned that K J. you are a patient --
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M5. SMTH. -- five different doctors. rage s

M5. KENNEDY: But of the clinic, Dr. Cerber's
clinic.

M5. SMTH: | go to Dr. Cerber. Do you want
me to list the rest of them!| go to?

M5. KENNEDY: No, no, no. | just want
clarification since we have precedent that was from
Dr. Eslinger that he recused hinself because he was a
patient. So |I would just like clarification either

from--
PRESI DENT FONG M. Ot, would you give us

ground rules for this.

MR. OIT: D d you vote on the agenda yet?
PRESI DENT FONG No. W're actually in a
di scussion for the item | can take the vote first.
MR OTT: Let ne clarify that when you get to
the agenda itenms. Geg Ot for the record. Let ne

clarify that when you get to the actual itemin question

there. You guys can proceed with the agenda at this

poi nt .

PRESI DENT FONG Is there discussion
specifically on the agenda? Seeing none, | call for a
vote. Al in favor of approving tonight's agenda signify

by saying aye.

Litigation Services | 800-330-1112
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(Al'l board nenbers say aye.)

PRESI DENT FONG Let the record show that that
was a unani nbus aye.

Item4. Certification of the posting.

Ms. Eklof, do we have everybody's certificate?

M5. EKLOF: Yes, they've all been posted.

PRESI DENT FONG Item 5. W have an interview
of an advanced practice honeopat hy applicant Hazel Gois.

M5. GOS: (Gois.

MR FONG Gois (pronouncing). Wo has taken
the examin Las Vegas at the Nevada Cinic and done so
successfully. Congratulations. And will be working with
her supervisor Dr. Terry Pfau. Her application was
revi ewed and approved by the board secretary K J. Smth.

Before we begin on that. K J., would you
officially say everything is in order?

M5. SMTH. Everything has been checked.

You're an outstanding student. Gaduated fromthe

University of California, got two degrees. |I'mi npressed.
Vel cone.

PRESI DENT FONG Do we have a protocol from
Dr. Pfau?

M5. EKLOF:  Yes.

PRESI DENT FONG Yes, we do. Good.

Litigation Services | 800-330-1112
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So first off, for getting this rolling, do we

have a notion to approve Hazel .
MS. EKLOF: | think you need to interview her
first.
PRESI DENT FONG  Very well. If we're going to
I nterview, does anybody have questions for the applicant?
DR ESLINGER: Have you trained with Dr. Pfau?
MS. GOS: | haven't trained with Dr. Pfau. |
had ny honeopathic training at, it was the National
Col | ege of Natural Medicine in Portland, Oregon. It was
part of ny education as a honeopathic doctor. | did sone

hours wi th him before | graduat ed.

o

KENNEDY: Worki ng cl assi cal honmeopat hy?
GAS: Yes. That's what | was trained in.
KENNEDY: Like Dr. Pfau does?

&GS Yes.

5 » o D

KENNEDY: | nove we approve her
application.
PRESI DENT FONG W have a notion to approve

Hazel's application by D ane Kennedy. Do | hear a second?

MR- M NSTREL: | second it.

PRESI DENT FONG W have a second by M. Don
Mnstrel.

Any ot her further discussion? Seeing none, |

Litigation Services | 800-330-1112
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: _ Page 8
call for the vote. Al in favor of approving our newest

APH in the state of Nevada please signify by saying aye.
(Al Board nenbers say aye.)
PRESI DENT FONG Let the record showit was a
unani nous vote again.
Vel come to the comunity.
(Appl ause.)
PRESI DENT FONG  You flew all the way up here

to Reno to get a certificate?

M5. GOS: Actually, | ended up -- because ny
parents are in Las Vegas as well, and they actually wanted
to drive up here and see what it was |like, so we drove up.

PRESI DENT FONG  Congratul ations. W'll be
seei ng you soon

| tem nunber 6. We have the deliberation and
deci sion on what actions to take on the remand of the
Second Judicial Court Case nunber CV17-02142, which is
pursuant to a Petition for Judicial Review filed by
Dr. Mchael Gerber regarding discipline issued by this
Boar d.

The Board will consider briefs filed by the
parties, and receive oral argunments in the matter

Before we start, | think we had an itemthat

we began to discuss, or is there any other discussion that

Litigation Services | 800-330-1112
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we need to have? Any board nmenbers want to bring up

anyt hi ng?

| think you wanted a clarification from
M. Ot about the recusal.

MR. OTT: The issue raised was a relationship
bet ween a board nenber and Dr. Gerber. M understanding
Is, ny recollection was fromthe prior neeting that there
was no fiduciary relationship, and that Dr. Eslinger
previously set forth his understanding of the current
rel ati onship, and then disclosed that he was not biased,
and he was able to be inpartial in this matter.

As long as there is no pecuniary relationship,
and the facts that you recited last time are true, you
woul d still be able to sit on this matter. But I'll |eave
It to you to let us knowif there's any update fromthe
| ast nmeeting or if the relationship --

DR ESLINGER. No. | recused nyself fromthe
original decision but felt that the current situation |
coul d provide an unbi ased opi ni on.

MR OIT:. Was there a factual change between
the original decision and now? | thought there was a
factual change. Was there not? |'m m srenenbering?

M5. KENNEDY: | thought you were no | onger a

patient.
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DR. ESLINGER: No, |'m not. rage 0
M5. KENNEDY: So that's what the factual
change is.
MR OIT: That was ny recollection. Thank you
for the clarification.
M5. KENNEDY: 1In regard to ny question, so
that we're totally on the sanme page here, with Board
Menber Smth and her relationship.
MR OIT: So there is an obligation for

menbers to recuse thensel ves when there is a financial

rel ati onship that would render them unable to cone to a
fair, unbiased opinion. There's also an ability to recuse
your sel f whenever you are unable to cone to a fair and
unbi ased deci si on based on another rel ationship.

So |I'munaware of any financial relationship
that would require recusal under the statutes. |If there
Is a personal relationship that would prevent a nenber
from bei ng unbi ased, they could certainly state that and
recuse thensel ves.

MS. KENNEDY: Thank you. | just wanted to
have everything clear so that nothing could cone back on
t hat .

PRESI DENT FONG  You're satisfied with the

answer ?
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Page 11
M5. KENNEDY: Yes. He's our attorney.

PRESI DENT FONG  Sounds good. Before | allow
for counsels to deliberate or nmake their argunment, is
there anything el se that any of the board nenbers need to
say or to ask anyone?

MS. KENNEDY: Can we ask questions?

PRESI DENT FONG At this point if there is
anything that needs to be clarified before we get started,
"1l allowit.

MS. KENNEDY: | would like to know the status
of Dr. Cerber's pending renewal of his licenses. Since

our last nmeeting with himwhat the status of his renewal

in California and Washington, D.C. is.

MR. M NSTREL: Do you want to address that,
Jeff?

MR DI CKERSON: Sure. Can | be recognized?

PRESI DENT FONG  Yes, sir, please.

M. Dickerson, Dr. Gerber's counsel, wll
address and | wll allowit.

MR. DI CKERSON: Based on Departnment 1's
decision, the aliphatic licensure is not necessary. There
was a withdrawal of the effort in D.C. and California to
obtain reinstatenment of those |icenses, because under her

order those are no |onger necessary for renewals.
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Page 12
PRESI DENT FONG  Anyt hing further?

M5. KENNEDY: Huh- uh.

PRESI DENT FONG Al right.

MR. M NSTREL: \What position would that put
this board in?

PRESI DENT FONG At this point it's just a
poi nt of clarification.

If there is no other comment, I'mgoing to
al | ow each of the counsel to present for 15 m nutes,
maxi mum

M. OQt, is there an order | have to follow,
whi ch counsel first?

MR OIT: No. | think generally the party
bearing the burden, which would be M ss Bordel ove, would
go first.

Just to note for the record, neither party
requested an argunent, so | don't know if 15 mnutes is an
acceptable time, or if they have even prepared anyt hi ng.
But we did agendize it so the board could hear argunment if

t he board would |ike to.

M5. SMTH | don't.

PRESI DENT FONG Just to say that I'mtrue to
ny word, since -- actually, |I've never had you introduce
yoursel f.
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Page 13
THE REPORTER: |'m Carol. Carol Hummel.

MR FONG We want to nake sure Carol has this
for the record.

Rosalie, would you like to go first?

M5. BORDELOVE: Sorry. | had you on nute. |
woul d be happy to nake sone arguments. | will keep it
fairly brief.

Essentially, the judge's order on the petition
for judicial reviewrequired the board to re-evaluate the
facts in the record under NRS 630A. 325 as opposed to
630A. 230 whi ch the board had eval uated previously.

630A. 325(1) requires to renew a |license or
certificate on or before January 1st of each year. An
applicant nust apply to the board for renewal, pay an
annual fee, submt evidence to the board regarding
continui ng education, and submt all information required
to compl ete the renewal .

| would argue that that would include any
information requested on the renewal form The 2017
renewal format issue in this case requested, it had a
line to wite all, to states, territories or foreign
countries where you currently hold a |icense to practice
medi ci ne.

And | want to enphasize that |anguage.

Litigation Services | 800-330-1112
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. . o Page 14
Currently hold a |icense to practice nedicine.

Dr. Gerber listed his Washington, D.C. 1|icense
which is, | think, undisputed at this point that that
i cense was inactive, that he was and is restricted, that
he may not practice nedicine in that jurisdiction.

And | want to point the board still to NRS
630A. 350 which was alleged, a violation of that statute
was alleged in the first claimfor relief under the
original conplaint inthis matter. And that is the
board's primary disciplinary statute.

Subsection 3 of that statute |ists grounds for
di sci pline, including obtaining, maintaining, or renew ng
or attenpting to maintain or renew a honeopathic |icense
by bribery, fraud, m srepresentation, or by any
m sl eadi ng, inaccurate or inconplete statenent.

And | believe, and | would Iike you to decide
for yourself, that listing the D.C. |icense under that
l'ine without any note, which would have been easy to add
to it regarding the restricted and inactive nature of the
license is, at a mninmm a msleading and i naccurate or
I nconpl ete statenment which is grounds for discipline.

And | respectfully request that the board find
that there is a violation of the |aw there, and then issue

di sci pline accordingly.
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_ _ Page 15
| would just want to point to a couple of

argunents that Dr. Cerber's counsel nmade in the past
regardi ng the board's know edge of the -- the board
staff's know edge of the nature of the Washington, D.C
i cense over 10 years ago.

And | want to point to the fact that there is
no evidence in the record that Dr. Gerber ever had any
know edge that the board was in any way aware of this.
And his choice to neglect to nmake a note or informthe
board regarding the Washington, D.C. |icense was because
he hoped the board woul d never find out.

But whether or not the board knew in the past,
there is significant case |law to show that the board is
not stopped fromenforcing the lawin the future. | want
to kind of clarify that. Oherwise, | wuld ask that the
board still find there is a violation here, and then
deci de the discipline fromthere.

PRESI DENT FONG  Thank you, Rosalie. Does
t hat concl ude your comments?

MS. BORDELOVE: Yes, it does.

PRESI DENT FONG M. Dickerson, would you |ike
to nmake any conments to the board?

MR DI CKERSON: Thank you, M. President.

PRESI DENT FONG Pl ease.
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Page 10
MR. DI CKERSON: Thank you. The board should

revisit the anmended conplaint in this matter. That
conpl ai nt says not hi ng about the renewal statute and says
not hi ng about the circunstances of answering this question
to which Ms. Bordelove is referring. This is not at issue
In this proceeding.

What is at issue in this proceeding is the
original Arended Conplaint in this matter which was based
on the wong statute as Departnment 1 found. That has not
changed. That Anended Conplaint still stands as the
operative pleading in this case. That is the charging
docunent agai nst which Dr. Gerber has to defend hinself.

Dr. Cerber nade a notion to dism ss based upon
the sanme argunents that Judge Drakulich adopted. Those
argunents havi ng been adopted, neaning that that notion to
di sm ss shoul d have been granted in the first instance.

The board shoul d vacate its prior order that
was remanded, and should vote to grant that notion to
di smss, and dism ss the Anrended Conplaint wth prejudice.
That is howthis is easily resolved, and how Depart nent
1's order, Judge Drakulich's order, is easily satisfied.

This idea of converting what isn't there into
what the district attorney or the deputy attorney general

wants to be there, can't be done. It just can't be done
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at this stage of the proceedings.

So even if it could be done, however, Judge
Drakul i ch has al ready addressed the issue of the
untrut hful ness all egation. And she went to the root of
it. She didn't just talk about what statute applied, she
went to the root and heart of the matter and said that
substantial evidence does not support the board's
conclusion of law that he was untruthful on his renewal
appl i cations.

Even if Ms. Bordelove is correct in the fact
that those questions on the application were not
accurately answered, that doesn't end the inquiry, because
Departnent 1 has found that those questions were
Immaterial to the decision to renew under the renewal
statute.

The board can ask all the questions it wants
on an application form the falsity of which has to be
material to the decision of whether to grant or deny a
renewal . And because of Departnment 1's ruling that those
questions and the answers to themare not pertinent to the
renewal process, there is no material falsehood, there's
no material untruthful ness, there's no materi al
m srepresentation, and therefore there is no basis upon

whi ch to inpose discipline for what Ms. Bordel ove is
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cont endi ng shoul d be done.

The board has al ready been through this
adm ni stratively, has spent three days on this before, and
since spent a few hours. And here we are about to enbark
on a consideration of a proposal that is sinply going to
|l ead to another petition for judicial review and ot her
consequences, possibly.

And Departnent 1 is set up. She is not going
to go against her order. She is not going say, well,
maybe | was wrong on that, no substantial evidence to
support the finding of untruthfulness. She is not going
to do that. She is going to say, that's what | said
before. | remanded it to you to conply with ny order.

You didn't comply with ny order, and therefore I'm
reversing you again.

And in that instance | think she will probably
put an end to it with an order of reversal with
instructions on remand that you do what |'m asking you to
do, and which Dr. Gerber is asking you to do, which is to
vacate the prior order of COctober 24th of 2017, put that
out of the way.

The Anended Conplaint still exists, go back
and grant the notion that Judge Drakulich agreed with, the

reasons of which Judge Drakulich agreed with, adopt that
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. . : . . _Page 19
reasoning, grant that notion with prejudice, and dism ss

t he Amended Conpl ai nt.

As | have al so argued, and the deputy attorney
general does not argue otherw se, Nevada |law is clear that
t he $30,000 paid by Dr. Gerber should be paid back for the
reasons stated in our brief. W nmintain that the
I mposition of restrictions, including the supervision by
Dr. Dublin at $2,000 a nonth shoul d be reinbursed as well.

But | would leave that |ater part to your
discretion. But |I don't think there's any discretion as
to the $30, 000.

Based upon that, we would ask that the board
act accordingly. Thank you.

PRESI DENT FONG  Thank you both for keeping
comments brief. You both got done under five m nutes.

' mopening up to discussion. But, Rosalie,
do you have anything el se that you want to rebut? [|'1|
gi ve you both a chance to do that.

M5. BORDELOVE: | have a coupl e coments,
not hi ng extensive. But | would like to point you, | think
In your board packet is the original Conplaint. And the
first claimfor relief states by falsely indicating that
he was |icensed in good standing to practice allopathic or

osteopathic nmedicine in any state or country, the District
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. . _ . Page 20
of Colunbia or territory or possession of the United

St ates, Respondent provided an untrue statenent to the
board on his renewal |icensure application in violation of
NRS 630A. 350, and which is grounds for disciplinary
action.

And | understand that opposing counsel thinks
that that is sonehowtied to the licensing statute, and
because it doesn't specifically nention the renewal
statute it sonmehow is invalid. That argunent just doesn't
have a | ot of base.

The district court nade no reading or nention
even of the disciplinary statute which is the nost
I mportant statute here. |It's the statute that gives the

board the statutory authority to issue discipline. And in

this case under 630A.350(3) it allows for discipline for a
false, msleading -- it goes for the full range fromfraud
down to sinply an inaccurate statenent.

And | want to point that his statenments on the
applications were at a m ninmuminaccurate and m sl eadi ng.
The other thing I'lIl just mention is on the
attorney's fee issue with rei nbursenent. Counse
continues to argue that his client should be rei nbursed
for costs and all sorts of things, including interest, but

has |isted absolutely zero case |aw or statutory authority
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that the board even has the power to reinburse thosePage “
t hi ngs.

So the board's first decision here is whether
there was a violation of the law. | think after that the

board can nmake any decision regarding the attorney's fees
Issue. But | just wanted to point that part out.

PRESI DENT FONG  Thank you.

M. Dickerson, any rebuttal ?

MR DI CKERSON: Departnent 1 did address
di scipline, found that there was no basis to support a
finding of untruthfulness. End of story on discipline.

Not hi ng further.

PRESI DENT FONG  Thank you, sir.

Board nmenbers, discussion.

MS. SMTH. We have discussed this severa
tinmes. | think that everyone pretty well -- if they have
done their homework would be able to nake a notion and

vote correctly. That's ny personal opinion, because we
have di scussed this and studied this numerous tines.

MS. KENNEDY: How nuch -- does everyone
understand the judge's order? Has everyone read it,
di ssected it, and understands the judge's order?

| think it's extrenely inportant to understand

exactly what this order is tal king about.
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1 M5. EKLOF: Al itens being discussed hefgge °
2 the docunents are all in your packets.

3 M5. KENNEDY: Plus, they were previously sent
4 to us over time. So everyone on the board should have

5 gone through, |ooked through and determ ned, and

6 especially based on witten argunments from both sides of

7 the parties to dissect as far as what their argunments are,
8 according to what the judge is saying, and then augnented
9 today by oral argunents.

10 PRESI DENT FONG | believe there's

11 clarification on the floor here. | haven't heard anybody
12 answering Ms. Kennedy.

13 First off, let me just ask as the chair, has
14 everybody actually read this?

15 (Al'l board nenbers respond yes.)

16 PRESI DENT FONG  So everyone has read this.

17 Do you understand what is in this docunment?

18 (Al board nenbers respond yes.)

19 PRESI DENT FONG  For the record, we do
20 understand that.
21 So now we have before us argunents on this
22 matter. Are there discussions further that people want to
23 bring up points for?
24 DR ESLINGER: | have a question about how can
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a judge say that an application for license, there's no

question that it was inaccurate when it was pointedly
I naccur at e?

MS. KENNEDY: |If you read through it, Bob,
you'll see sonme conflicts of her opinion in here. And if
you read through, there are conflicts within her order to
t hat .

DR ESLINGER: Can you explain to nme how a
judge can say this didn't happen when in point of fact
it's in print that it did happen?

PRESI DENT FONG M. Qt, I'mgoing to ask you
to render an opi ni on about possibly the difference in what
Judge Drakulich's take on the issue was versus apparently
what has been put on a form

MR OIT. Deputy Attorney Ceneral Geg Ot.
The judge was able to review all of the evidence before
the board, as well as its findings and concl usi ons, and
the judge issued the order that she did.

It's not uncommon for one side or another to
di sagree with the court's order. But a |ower court or a
| ower adm nistrative body doesn't have the ability to
overturn that ruling. You have to act in accordance wth
it.

| have seen orders that are inconsistent or
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that | didn't necessarily agree with conpletely, but the

job of the |ower body is not to question the order, it's
to comply with it the best way that it can.

| don't know if that fully answers your
questi on.

DR ESLINGER: No, it doesn't.

MR. OTT: Perhaps also if you were to point
out the inconsistencies, the board could help cone to a
conclusion as to the proper interpretation. It mght be a
subj ect for deliberation.

PRESI DENT FONG | guess he's basically asking
where do you see the conflict between these two things?

DR ESLINGER: How can a judge | ook at an
application that is pointedly been showm to be inaccurate

and say this is not inaccurate? That's ny question. How

16 can any | egal opinion founded upon that faulty reasoning

17 ever hold water?

18 PRESI DENT FONG |'mgoing to ask you to be

19 careful about your |anguage on that one, please. W're

20 going to be respectful of Judge Drakulich one way or the

21 ot her.

22 DR ESLINGER: | want to be respectful. 1'm

23 just wondering how can any judge -- |I'mnot talking about

24 her in particular. |1'msaying how can any judge | ook at
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specific witten evidence on paper that is showmn to be

I naccurate purely by its existence and determ ne that that
Is okay or that is correct when it is not correct?

PRESI DENT FONG If | could ask a question
here. Before Judge Drakulich were you able to nmake
del i berations or, Rosalie, were you guys able to make any
argunent in front of this judge?

MR DI CKERSON: Yes. W appeared in front of

her and orally argued it for about an hour, hour and a

hal f.

M5. KENNEDY: Both of you did?

MR. DI CKERSON:  Yes.

PRESI DENT FONG | just wanted to clarify
t hat .

MR. DI CKERSON: She had | ots of questions.
The judge did.

PRESI DENT FONG  Does anybody have ot her
coment s?

M5. KENNEDY: | just caution everyone to
carefully read this order and nmake your m nd up based on

what this order says, knowing that it was sent back to
this board with the idea this board has the ultimte say.
PRESI DENT FONG  Any nore comments? None on

this end. Dr. Ibarra, anybody?
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DR. | BARRA: No comment. rage o

PRESI DENT FONG  Anybody fromthis end?

MR. M NSTREL: No.

PRESI DENT FONG As the president of this
board | have a fewthings I'"'mgoing to say. One, | do
understand the judge's order is that we have to base our
deci sion, since this was remanded back to us on
specifically the subsections of 630A that are supposed to
apply to renewal s.

| would bring up one fact against this though
Is the fact that under subsection 230, although this is in
regard to a new applicant, there is a subsection G which
says -- again 630A230(G. It actually says for sonebody
-- just to paraphrase. Sonebody who is applying for such
| i cense subsection G specifically reads, "Mets any
addi ti onal requirenments established by the board
I ncluding, wthout limtations, requirements established
by regul ati ons adopted by the board."

M5. SMTH. That says that?

PRESI DENT FONG | know this is not where |'m
going to be basing ny argunent on here. However, the
board has adopted a renewal form

M5. KENNEDY: It's in our byl aws.

PRESI DENT FONG Right. That clearly states
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that you have to have a stated |icensure.

And do you have that bylaw? Can you read it
into the record, please.

Specifically under Section 3 of our byl aws
there is under, and it's about renewal of applications. |
don't want to waste everybody's tine, but the line that
cones down, here about hal fway down the paragraph it says,
"To verify the license certificate holder is in good
standing with other State Boards."

So basically we have to actually have a
verification of the other licensure. So although this is
a shortfalling in our statutes right now, this can be
basi cal |y an understandi ng that nmakes the argunent that we
as a body have adopted all of these procedures to renew a
license. And when you accept that you're going to get
l'i censed by this board, you accept these additional
requiremnents.

' mjust quoting here, "established by the
board, including, without limtation," all of these
addi tional things that you need to do.

From t hat standpoi nt the understandi ng al so
nmoves forward that this board has to determne the
qualifications. And this is under our duties under

subsection 155. Determning the qualifications of an
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exam the application is obviously for licensure, et

cetera, and that includes the methods of checking for
backgr ound.

If I go to 630A. 135, we have an acknow edgnent
of statutory ethical standards. And each nenber of the
board shall conply with the provisions of NRS 281A. 500.

[f you don't know what that is, it neans that we can't
necessarily accept falsehoods -- not necessarily known
fal sehoods, but things that are in error on these
applications or on these renewal forms.

Basi cal |y what we have here is we do have an
order froma district judge saying that we have to foll ow
a very specific subsection of 630A that only deals wth
renewal s.

However, | submt to ny fellow board nenbers
t hat al t hough subsection 230A was ordered for us not to be
| ooked at in regard to qualifying of sonebody who was only
applying initially, that there are extensions fromthat
subsection that reach into the renewal process.

In the original argunments for this particular
case, the understanding is that the homeopat hic board when
you actually have to have an MD. or a D.O to have a
qualification to become an HVD, that is a qualification

that should be by -- | shouldn't say by assunption, but
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It's understood that should be required.

I n one essence, as sonebody has described to
me, this board is essentially a subspecialty board that
happens to have the power to license. Any other
subspeciality board you need to nmaintain that |icense.

Looking at everything that's in front of ne
tonight, | unfortunately have to turn around and say t hat
there is a shortfalling still. And at this point | wll
have to say that that shortfalling, under ny personal
review of thing, puts this board at a bit of crossroads
her e.

W need to decide is only the decision by
Judge Drakulich, who we respectfully appreciate, and we
respectfully accept as essentially the rule of |aw here,
but does it have shortfalls? Based on what |'ve said, |
think I have actually applied some of the shortfalls to
this.

| ' m aski ng nmenbers of the board now to
det erm ne whether or not what |'ve given you as
shortfallings are enough to say that we still have enough
of an issue that we should nove forward with restoring of
the license or should we not restore the |license, should
we keep things the way they are now? That is what |

propose to you.
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So |''mopening this up now for further

di scussi on.

MS. KENNEDY: You should read this into the
record.

PRESI DENT FONG M ss Kennedy has handed ne --
this is Judge Drakulich's order?

M5. KENNEDY: Yes.

PRESI DENT FONG  Judge Drakulich's order on
Page 8, line 22. "lInportantly, the application of which
t he deci sion was based was Gerber's 2017 application to
renew, " underline renew, "his |license ROAA (411). It is

one of many that he filed annually since obtaining his

original license in 1984."
You wanted ne to read that into the record.
MS. KENNEDY: Yes, | did. It states that she
was basing it on the renewal which is contradictory to

ot her parts of the order.

PRESI DENT FONG  So you guys all read this?

M5. SMTH. W have all read it. W're all
aware of what everything says, and we're just going around
in acircle now, Bruce. | seriously apologize, but we
need to bring this to a head and nake our deci sion.

Do we need to correct things down the road or

do we not, but we do need to bring a conclusion to this.
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PRESI DENT FONG  Mbre di scussi on?

DR ESLI NGER: \What about the discussion of
the fact that this has not been a settled issue yet?

PRESI DENT FONG | think that we'll go ahead
and shelve that tenporarily for right now. There was sone
di scussions, prior to ny walking into here, with Dr.
Eslinger about the applicability of the order here, but |
think we're not going to bring that up tonight.

| do have one thing that | do want to bring
up. Again, | certainly don't want this to conme out as
being insulting or otherwse. But |I'mjust applying ny
research into what | have read here.

A law dictionary by Steven Gfis, and forgive
this term nology, but the word perjury falls under a
saying in here |I've underlined. "Today's statutes have

broadened the offense so that sonme jurisdictions and any

false swearing in a legal instrunment or legal" -- I'm
having a hard tine reading -- "the settling is perjury,
even if there is no malice or other precedent in a

judicial proceeding.”

It also goes on to say that basically, in
par aphrasi ng, that even w thout full know edge of
sonething that you're attesting to, it would fall under

that | egal precedent unfortunately.
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Under the Nevada Suprene Court, the definition

of noral turpitude is perjury. Unfortunately, as we go
forward through this, the board has to establish also the
grounds of a good noral character.

Now, | think Dr. Cerber is a great guy. |
think he's a great person. | don't think he's a poor
character. But in the strictest interpretation of the | aw
there is an issue that there may have been a perjury,
because he did attest to having a license. Even though he
didn't understand the fact that apparently an inactive
license didn't match that, it still matches the definition
in the legal jargon as perjury.

And you're not necessarily, we're not
necessarily saying that this is sonething that is a wholly
puni shabl e offense. But that's sonmething that needs to be
brought up in this. And | believe Ms. Bordelove is
alluding to that.

So again, | do put these argunents out there
sinply because | think everybody has to understand that
both sides of this, both Judge Drakulich's opinion and
also in ny review of the law, we want to have a little
nore conpl ete picture.

Wth that, | wuld Iike to have further

di scussion or sonebody at this point to nake a notion.
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1 MS. SMTH: | make a notion that we di sml'jggse >
2 these charges against Dr. Cerber. Wat you want to do --
3 no, | can't put that in the notion. And refund to himthe
4 30, 000.

5 PRESI DENT FONG |'mgoing to hold you on

6 that.

7 MS. SMTH: Put nme back to | make a notion

8 that we recuse Dr. Cerber of these charges.

9 PRESI DENT FONG So a notion has been nade

10 that we find -- that we're -- can | ask you, would you

11 agree with the following. That you agree wth Judge

12 Drakulich's decision, and that Dr. Gerber should be --

13 that we should find that there's no fault to proceed wth
14 in this case. 1s that what your notion is?

15 M5. SMTH. That is correct. That is ny

16 notion. K. J. Smth.

17 PRESI DENT FONG Carol, did you get all that?
18 THE REPORTER | did. Thank you.

19 PRESI DENT FONG May | have a second for the
20 noti on.

21 MR MNSTREL: | would like to second the

22 notion.

23 But | did want to nake a comment. | don't

24 under stand why Gerber would actually abandon the |icensure

Litigation Services | 800-330-1112
www. | i tigationservices.com



http://www.litigationservices.com

BOARD MEETI NG - 01/29/2019

© 00 N o o b~ w N P

N NN N N R R R R R R R R R R
A W N P O © 00O N oo 0o M W N - O

] ] ] ] Page 34
since the date is comng up, the 30th of June, in getting

that licensure. That seens to be a little bit cart before
the horse already deciding that we would rule entirely
with the judge, abandoning sonme of our own statutes.

PRESI DENT FONG |'msorry?

MS. KENNEDY: What he's saying is fromthe
question | asked -- | want to clarify. Wat you are
saying is that they abandoned any further applying for
l'icenses in other states prior to this board --

MR. M NSTREL: Making a deci sion.

MS. KENNEDY: -- nmking a decision?

MR. M NSTREL: Right.

M5. SMTH. But there's a notion on the floor.

M5. KENNEDY: W' re having di scussion.

There's a first and a second.

PRESI DENT FONG  Di scussion is open.

M5. KENNEDY: M. Mnstrel brought up a point
which | think I clarified for you. He did. According to

his attorney he has abandoned any further --

MR. M NSTREL: Proceedings for |icensure by
this board.

M5. KENNEDY: To go through other states,
specifically Washington, D.C. and California, and have

abandoned those pursuits to obtain a |icense fromeither

Litigation Services | 800-330-1112
www. | i tigationservices.com



http://www.litigationservices.com

BOARD MEETI NG - 01/29/2019

© 00 N o o b~ w N P

N NN N N R R R R R R R R R R
A W N P O © 00O N oo 0o M W N - O

_ . . Page 35
state, and in both of those pursuits; is that correct?

MR DI CKERSON: Asked and answer ed.

M5. KENNEDY: Pardon?

MR DI CKERSON: Asked and answer ed.

M5. KENNEDY: Okay.

DR I BARRA: Does it nean that he stopped
pursui ng |icense?

MR. DI CKERSON:  Yes.

DR I BARRA: License in those states?

MR. DI CKERSON:  Yes.

MR. M NSTREL: So he has not abandoned it or
he's still pursuing?

MS. KENNEDY: He has abandoned it.

MR M NSTREL: Ckay.

PRESI DENT FONG  Furt her discussion?

M5. KENNEDY: | think that we need to nake
this clear, because it's been a point of contention prior

to this proceeding, not involving this matter, but in
years past.

“"Any license or certificate issued pursuant to
NRS 630A. 80 is a revokable privilege, and no hol der of
such license or certificate acquired therein any vested
rights." It's a privilege to have a license, it's not --

peri od.
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PRESI DENT FONG Ladi es and gentl enen onpﬁge %
board, | want to put it out to you right there that when
we put this forward, as Mss Kennedy said, there is a
privilege to have a license, it's not a right to have a
l'i cense.

However, in all fairness, | do read Judge
Drakulich's order. | do know that we do have

shortfallings in our owmn statutes. And |I'm going to nmake
It aware to you, no matter what's happening in this vote
that's coming up, that this board is going to correct
those statutory shortfalls.

So | would recommend if you have ceased your
efforts to try to obtain these |icensures, that you

actually resune those, because it will be corrected. And

it isonly a matter of, shall we say tinme, before that
correction occurs. But the bottomline is that there is
clearly an order here by Judge Drakulich. It does point
out the shortfallings of the NRS.

M5. KENNEDY: It basically points out that the
original petition -- is that the correct word -- that was
filed by the AGs office, and | think it needs to be nade

very clear here at this point so everyone understands.
This board did not bring about this action.

This board was forced into this action. W did not start
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it, and we were put in the position to be where we are

right now And what the judge has said is that in the
original conplaint that the wong statute was entered into
by the AGs office, and that's what she is stating in
here. Therefore, she is putting it back to this board to
say it's up to you.

PRESI DENT FONG | would actually agree with
that analysis that this decision has been placed back on
this board. You guys should actually be feeling sone
pressure right now This is a big deal. W are talking
about a man's life here. But we're also tal king about we
have to serve the public interest and serve the public
safety, that all things are said and properly done.

At this point we have a notion on the floor to
say that there is no additional findings that this board
has agai nst Dr. CGerber. That has been seconded. That is

the first point that 1'mgoing to ask for --

M5. KENNEDY: | don't think that's how the
nmotion -- it did not say there was no additional finding
in the motion. Can you read back the notion to us,
pl ease.

(Record read by the reporter.)

PRESI DENT FONG | think there were sone
corrections after that.
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(Record read by the reporter.)

PRESI DENT FONG Since that's on the record, |
think as a board we can dissect this a little bit.

The first thing we need to do is, | believe
M. Ot wll agree with ne, is find whether or not the
board agrees with Judge Drakulich's findings. But then
the action that we take based on that decision should be
anot her vote.

M5. KENNEDY: We have a notion on the fl oor.
So we either have to rescind the notion and create a new
nmotion or you vote on this notion, have further discussion
regarding this notion.

MR. OTT: Menber Kennedy is correct. There is
a properly-made notion on the floor that has been
seconded. There was sone confusion because | believe
Menber Smth's notion was anended by President Fong. She
accepted that amendnent, and that was then seconded by
M. Mnstrel.

So the proper notion is the one that was
restated by Dr. Fong, and then agreed to by Mss Smth.

M5. SMTH. So we have the notion on the fl oor
to dismss, abiding by the rules of the judge.

MR OIT: M recollection of the notion was

that you used the word dismss. Dr. Fong said it was a
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notion to find a non violation of any | aw based on tﬁgge >
order and the facts before you. But again, we can reread
the notion if necessary.

PRESI DENT FONG  For clarification wuld you
m nd restating your notion and --

M5. KENNEDY: | don't think we need to do
that. | think we have --

M5. SMTH | don't want --

M5. KENNEDY: -- a notion on the floor. And |
think it's not a matter of whether this entity, this board
agrees with the judge. It's been placed back in front of
this board as to what action we need to take.

And the notion on the floor is that does this
board want to dism ss everything and nove on, and take al
the trees we have cut down and nove on or do we want to
take it to a point where we have di ssected, reviewed, and
| ooked at what this information really is saying to us?

PRESI DENT FONG As chairman | would all ow for
that to go forward. But | think for a point of
clarification, my personal feeling is we should kind of
actually dissect it out just a bit nore as to which, each
part that we're all voting on

It's a very nebulous thing that we're actually

voting on right now, because there are several parts to
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M5. SMTH  So | retract it and reput the
notion in place, is that what you are sayi ng?

PRESI DENT FONG M personal feeling, | think
that wll add for the clarification.

MR. M NSTREL: | have one nore thing | want to
ment i on.

PRESI DENT FONG Let her restate the notion
first.

MS. KENNEDY: Still we haven't rescinded it.
We don't have a new notion, we have di scussion. He should

be allowed to ask the question.

PRESI DENT FONG  Go ahead.

MR- M NSTREL: M question was, | am unaware
of this board holding the noney on the -- | believe the
AG s office actually collected that noney. So do we have

any noney?

M5. KENNEDY: That has nothing to do with the
nmot i on.

MR. M NSTREL: | know you held that, but I'm
just not clear.

M5. KENNEDY: Wit until we get to that point.
PRESI DENT FONG That's why | want to separate

this out. There's too many itens all at once, and | want
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1 todothis. If you would not mnd, sinply rescind tﬁg%e -
2 notion, and let's go ahead and restate these.

3 M5. SMTH. | will rescind the notion, K J.

4 Smith, and put a notion on the floor that we return the

5 rightful license to Dr. M chael Gerber.

6 PRESI DENT FONG |'Il take that. Stop you

7 there.

8 So we have a notion on the floor to restore

9 the nedical license to full standing for Dr. Gerber. Do |
10 hear a second for that?

11 MR. M NSTREL: | would second that.

12 PRESI DENT FONG  Now we can have di scussi on,
13 Don.

14 MR- M NSTREL: Wth discussion, as we have

15 just stated that he could have his |icense back, does that

N N DD DN DN P PP
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come up for review at the end of this year again? In
whi ch case | would think that he should have his ducks in
order by then.

PRESI DENT FONG That is not part of the
notion, Don. The notion is strictly to restore a full --
| assune you nmean a full license with all the privileges.

MS. SMTH. | do.

PRESI DENT FONG  So everybody under st ands

that's what you're discussing.
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1 Any nore coments fromthis side of the rage a2
2 gallery?

3 M5. KENNEDY: CQut of the application, a

4 license that is on file now, neaning 2018 -- or no, 2017.
5 He's not had a full license since 2017.

6 So what |icense are we restoring?

7 M5. SMTH.  His full [|icense.

8 M5. KENNEDY: Wi ch one?

9 MS. SMTH. The one he had all along or should
10 have had. That's a smart remark, and | -- his full

11 license he had in 2017.

12 PRESI DENT FONG  Wul d you accept an anendnent
13 to your notion to say that we're restoring Dr. Gerber's

14 full HVD license with all privileges as associ ated?

15 M5. SMTH. That's too many words.

16 PRESI DENT FONG  Whatever. A full HVD |license
17 with no -- an unrestricted |icense.

18 M5. SMTH. Dr. Mchael Gerber's in full in

19 all content, and in all ways.
20 PRESI DENT FONG Can | have a second for that
21 amendnent .
22 MR M NSTREL: Again, | wuld |Iove to second
23 that.
24 PRESI DENT FONG W have a notion on the fl oor
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1 torestore Dr. Cerber's full |icensure. Any furtherPage s
2 discussion? Wthout seeing any of that, | call for the
3 vote. Al in favor of restoring Dr. Gerber's full

4 licensure indicate by saying aye.

5 MR. M NSTREL: Aye.

6 M5. SM TH.  Aye.

7 PRESI DENT FONG  Just for the sake of the

8 record, please state your nane and say aye.

9 MR- M NSTREL: M nane is Don Mnstrel. Aye.
10 MS. SMTH K J. Snmith. Aye.

11 PRESI DENT FONG All opposed to the notion

12 please signify with your name and nay.

13 MS. KENNEDY: Di ane Kennedy. Nay.

14 DR I BARRA: Cora lbarra. Nay.

15 DR ESLINGER: Robert Eslinger. Nay.

16 PRESI DENT FONG  For the record, please let it
17 be stated we have three nays and two ayes, and the notion
18 does fail.

19 MS. KENNEDY: You have to vote.

20 M5. SMTH It's not a tie.

21 M5. KENNEDY: He has to vote regardl ess.

22 PRESI DENT FONG Based on the qualifications
23 and everything else that | have reviewed in the |law --

24 this is Dr. Fong. Unfortunately, |I would also have to
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vot e nay.

So at this point we nove on

W have a second issue, because the board has
chosen not to restore Dr. Gerber's license --

MR OIT. M. Chair.

PRESI DENT FONG  Yes.

MR OIT: You have voted down the notion that
was put forth. There has not been any notion or any
finding to find himin violation. So at this point it is
uncl ear whether such a notion would pass. There are many
reasons why nenbers m ght have voted agai nst that other
not i on.

So before you nove on to anything el se, you
need to address the issue of whether he is in violation or
not to nmake sure the record is clear.

PRESIDENT FONG | wll entertain any notion
that suggests that Dr. Gerber is still in violation of al
of our statutes or our codes in the failure of his renewal

of his |license.

MR OIT:. One other thing. | would hope that
any notion woul d have sonme sort of citation to the statute
that was violated or the reason.

DR ESLINGER: | would make that notion based

on the regulation that you read that are part of our
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regul ati ons.

M5. KENNEDY: And byl aws.

DR ESLINGER And byl aws.

PRESI DENT FONG W have a notion on the fl oor
that states by Dr. Eslinger that we do find that there
still are issues in regard to Dr. Gerber in regard to NRS
630A. 230( G, the bylaws of the board, and also | believe
the renewal formthat the board has adopted as part of its

requiremnents.

Wul d that suffice for you?

DR ESLI NGER:  Yes.

PRESI DENT FONG Do | have a second to that
nmot i on?

DR I BARRA: | second.

PRESI DENT FONG Dr. Ibarra seconds. Any
di scussion? Seeing no discussion -- sorry, Don.

MR. M NSTREL: | was sinply curious about,
again, the licensing procedures again. Wen this cones up

again, and everything, | believe in grace. You know, give
himthe grace considering. Because it is a very mnor

m stake. \Wiether it was intentional or unintentional, |
think we do have the ability to extend grace over
sonething |ike that.

M5. KENNEDY: [|f you want to read the judge's
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1 order, she states in the order that -- let nme find itpa %r46
2 you.

3 PRESI DENT FONG  Just for the record, this is
4 actually a discussion about whether we're still finding

5 there is fault here.

6 MR M NSTREL: Right.

7 PRESI DENT FONG In regard to what we do with
8 that very likely should be our next action, but I'll allow
9 this.

10 MS. KENNEDY: According to the judge, he filed
11 annually since 1984. And if you go back through the
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evi dence of the hearing, you find out this is not just a

one-time clerical error, it also has gone on for quite

sone tine.
M5. SMTH  And we knew it.
M5. KENNEDY: | can tell you as a board
menber, | never knew it.
PRESI DENT FONG | did not.
M5. SMTH. | just wonder.
PRESI DENT FONG  That's enough.
Does that answer your question?
MR. M NSTREL: Yes, it does. Thank you.
PRESI DENT FONG |Is there any further
di scussion? Seeing none, | would |like to have a vote.
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All those that find there is still a cause of actionP%%$é47
agai nst Dr. M chael GCerber, please signify by saying aye.

DR ESLINGER. Aye

DR | BARRA: Aye.

M5. KENNEDY: Aye.

M5. SM TH.  Nay.

MR M NSTREL: Nay.

PRESI DENT FONG  For the record, we have three
ayes by Dr. Eslinger, Dr. Ibarra, Mss Kennedy. Two nays

by KJ. Smith and a nay by M. Mnstrel. 1, as president,
wll have to join with the yays-- or the ayes, I'msorry.
MS. KENNEDY: Motion carries.
PRESI DENT FONG  Mbdtion carries. Thank you.
Wth that, we now as a board have to decide
what action to take on this. So what do we feel should be

the next step for Dr. Gerber? |'mnot |eaving himhanging
her e.

MS. SMTH. | don't know.

PRESI DENT FONG  You have every avenue open to
you at this point for what you would like to do. Sinply

deny the license altogether. You can take a different
tack on this. You can extend a limted |license again with
all the options back where we were back in Septenber or

Cct ober of |ast year or the year before.
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1 DR, ESLINGER. | think extending a Iirn'liaegtlzle e
2 license with the proviso that pursuit of these other

3 reinstatements of State |licenses is resuned.

4 PRESI DENT FONG So woul d you nake that a

5 notion?

6 DR, ESLINGER I'll nake that a notion.

7 PRESI DENT FONG  Dr. Eslinger has proposed a
8 notion to the board that we continue to allow Dr. Gerber
9 to have a limted |license.

10 | assune with all the current stipulations?
11 DR, ESLI NGER  Exactly.

12 MR MNSTREL: | will second that.

13 PRESI DENT FONG Let ne restate that.

14 Al'l the current stipulations with the proviso
15 that he continues to seek a restoration of an MD |icense
16 at either one of the 50 states or the District of

17 Col unbi a.

18 M5. KENNEDY: \What tine frane?

19 PRESI DENT FONG  \What time franme woul d you
20 like to give hinf

21 DR. ESLINGER  Si x nont hs.

22 M5. SMTH. That's pretty short when you're
23 working with the governnent.

N
1SN

MR. M NSTREL: Yeah, it is pretty short.
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DR. ESLINGER. 12 nonths is fine with ne.

M5. SMTH. A year

PRESI DENT FONG  Sounds |ike everybody wants a
year. Let's make it for a year.

Do | have a second on this notion?

DR I BARRA: | second.

PRESI DENT FONG  Second by Dr. lbarra. Any
di scussion on this? Seeing no discussion, | call for the
vot e.

Al in favor of allowng Dr. Cerber to have a
limted license with the current stipulations, with the
provi so that he seeks out and restores his MD. |icense
within the next 12 nonths, signify by stating aye.

MR. M NSTREL: Aye.

MR, ESLI NGER:  Aye.

M5. KENNEDY: Aye.

M5. SM TH.  Aye.

PRESI DENT FONG That, for the record, is
unani mous so | will also state aye.

Dr. Gerber, sorry to bring you in here to just
spin our wheels, but apparently we are in the same pl ace.
But you do have 12 nonths to pl ease, please restore your
ot her |icense.

ltem 7, public comment. Any nore?

Litigation Services | 800-330-1112
www. | i tigationservices.com



http://www.litigationservices.com

BOARD MEETI NG - 01/29/2019

© 00 N o o b~ w N P

N NN N N R R R R R R R R R R
A W N P O © 00O N oo 0o M W N - O

Page 50
DR. DUBLIN: Yeah, | would Iike to nmake a

comment. This is Dr. Dublin for the record.

| have been working with this gentleman for
two years. |'ve actually had the pleasure of working with
a couple of these board nenbers, and honestly to say |
wor ked wi th any physician that was conparable to himwould
be a lie. GCkay. Above and beyond. He i s magnhani nous in
giving away care, he's a team player, he's always

cooperative, and he studies every night. He actually

reads up-to-date. | introduced both you and Dr. Bob to
up-to- date.

And what frustrates me is that for a m nor
error, as Don says, he's been punished. Not only that, in

a sense |'m being puni shed because |I' m supervising him
" man independent practitioner. 1It's not ny goal to go
around supervi sing people 30 years ny senior,
significantly nore experienced, nore well versed in the
topic of integrative nedicine.

And | think it's an absolute travesty, it's an
absolute travesty. |It's enbarrassing. D d you hear that?
It's absolutely enmbarrassing. And to put any of us in
this position -- raise your hand. Who here wants to
supervise? |If | step down, | don't want to supervise

Dr. Cerber, who wants to supervise hinf
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Dr. Bob, do you want to supervise hinf rage S

MS. KENNEDY: The board can't respond.

PRESI DENT FONG  She's actually right, | can't
respond.

DR. DUBLIN. Good. You don't have to respond,
because you have been responding very well for the past
few nonths. And it's a shane. Because what you put him
and his famly through is heartbreaking. And to cone in
here and hear this, it's mnd boggling.

So shane on you guys. Poop or get off the
pot. Don't torture him If you want to sever his
i cense, you should have done it tonight. You should have
been man enough to end his license, end his career here
and now.

But no, it's ganesmanship, and it's just
absol ute ignorance, in ny opinion, for you guys to
continue to play this gane.

So now he has to junp through a bunch of
hoops, spend another 50 or $60,000 on |egal fees in an
effort to try to secure a license that he held for years
that went inactive. He didn't knowit.

Even on the Website. | |ooked tonight.

G anted in 1983. Expiration date is blank. W don't see

an expiration date. There is no conclusion. So he easily
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1 coul d have gone on the Wbsite and made the sane rage 2
2 conclusion. | still have the license, |'ve been paying

3 the fees.

4 As far as | know, he's paid the fees every

5 single year, has cancel ed checks from Washi ngton, D.C

6 This is preposterous, absolutely preposterous.

7 | hope God has nercy on your souls. This decision is very
8 poor.

9 DR ESLINGER: Can | say sonet hing?

10 M5. KENNEDY: No.

11 PRESI DENT FONG  Thank you, Doctor.

12 Any further public conment?

13 MR OIT: | wanted to go back. You'll have to
14 take public coment, but the doctor rem nded ne. The
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board did not nmake any ruling about the attorney's fees
that were previously charged. You probably shoul d address
that since it was specifically addressed in the notion and
or der.

PRESI DENT FONG (Ckay. So do we have a notion

regarding the returning of the $30,000 to Dr. Gerber?

MS. SMTH.  |'Il nake a notion that we should
return it.

PRESI DENT FONG  There's a notion by K. J.
Smith to return the $30,000. Do | have a second on that?
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1 MR M NSTREL: | would second it. | beIFZ%% >
2 it was unfair to make himjunp through this many hoops. |
3 really do.

4 PRESI DENT FONG M. Mnstrel seconds it. Any
5 further discussion? Seeing none, | call for the vote.

6 ALl in favor of --

7 DR ESLINGER Is it still open for

8 di scussion?

9 PRESI DENT FONG  Absol utely.

10 DR ESLINGER: | believe the board is one of
11 the victins in this process.

12 MR. M NSTREL: | agree.

13 DR ESLINGER: The board is backed in a corner
14 to apply the letter of the law And if we want to | ook at
15 the records and see how many physicians in Nevada have a
16 license in other states, and how many don't, and we're

17 being asked to make an exception for one individual who we
18 all agree is a great guy, he's a good physician, practices
19 quality of nedicine.
20 But, the lawis the law. And there is no
21 exception to that. And | believe that is what we're
22 applying to.
23 So | believe the board was backed in a corner
24 by the AGs office by a conplaint froma nenber of the
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public who was his patient, and that's what set this ol e

thing in notion.

This is not us grinding an axe agai nst Dr.
Gerber. He's certainly caught up init. But the issues
are far bigger than that. And if we don't decide this
properly, long after we're gone there is going to be
ramfications in this state to our profession. That is
what is at stake here.

PRESI DENT FONG  Thank you, Dr. Eslinger.

Anybody el se?

MR M NSTREL: | feel that the patient
actually was --

PRESI DENT FONG No, that's nothing to do with
this. Please.

MR M NSTREL: Thank you. W thdraw.

PRESI DENT FONG | appreciate you al ways
bringing up stuff. Let's be careful with that.

Seeing no further discussion, we have a notion

on the floor that we return $30,000 to M chael Gerber, and

all in favor of that notion please signify by saying aye.
M5. SMTH  Aye.
MR. M NSTREL: Aye.
PRESI DENT FONG W have two ayes by K J.
Smth and Don Mnstrel.
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Al'l opposed to return the 30,000 pl ease

signify by saying nay.

M5. KENNEDY: Nay.

DR | BARRA: Nay.

DR ESLINGER: Nay.

PRESI DENT FONG  Three votes against, so the
nmotion fails.

So any additional public coment?

Seeing none, | make a notion to adjourn

MR OIT. Again, before you adjourn. There's
been a rejection of the notion to deny. There has been no
finding the attorney's fees were warranted or they shoul d
be taken based on the new viol ation.

| think in order to nmake sure the record is

clear the board could hear from M. D ckerson or M.

Bordel ove if they wanted to on this issue. It's an
I nportant issue, and | think the board needs to make a
nmotion affirmatively finding whatever they want to find,

not just relying on a rejected notion.
M5. SMTH. \Were did the 30,000 go?
MS. KENNEDY: To the AG s office.
PRESI DENT FONG Is that a notion?
M5. KENNEDY: No. | would say | would like to

hear from Ms. Bordel ove on this issue.
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PRESI DENT FONG  Rosalie, would you like to

make any comments?

MS. BORDELOVE: Regarding attorney's fees? |

mean, | can -- it's really up to the board what it would
like to do. | can give you a bit of a rundown, if you
i ke, on where those attorney's fees cane from |'ve had

a | ook at the work that Ms. Risoul, the deputy attorney
general that prosecuted this matter originally. 1've had
a | ook at what hours were expended, and a little bit of
what they were.

If you would Iike a little bit of a rundown, |
guess, of where the attorney's fees came from is that
what you're | ooking for?

M5. KENNEDY: M question really is, the
30, 000 does not even begin to cover all of the attorney
fees and the board fees in this matter. |Is that correct?

M5. BORDELOVE: That's correct. From what
|'ve | ooked at, the total anmpbunt of fees in the matter
t hrough the hearings, this does not include the remand
hearing and things, but | don't knowif you want to
I ncl ude that.

But through the original hearing there were, |
t hink, over $40,000 in attorney fees. That included both

Ms. Risoul's fees and fees to the AGs office for M ss
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Bradl ey acting as board counsel, because the board does --

at any point, as you do right now, you have two deputy
attorneys general present, because it's a conflict to have
t he same one be both a prosecutor and board counsel at the
sane tine.

The board has the ability to keep to
basically -- you're going to have to clear one with
attorney fees right now, | believe. | can tell you it
was, | think, over $40,000 in fees originally, but you may
make your own determ nation of a nunmber if you want to
order fees right now, or do no fees. It's your choice.

MS. KENNEDY: | make a notion that because the
board has fees, the attorney's fees were obviously not
adequately covered in the initial asking of the noney, and
| would like to have an accounting so that we can divvy up
the noney as to where it needs to go appropriately.

That's ny notion.

PRESI DENT FONG W have a notion on the fl oor
for -- Diane Kennedy has stated for additional fees. |Is
there a second?

DR ESLINGER:  Second.

PRESI DENT FONG So we have a second by Dr.
Eslinger. Any discussion on this issue?

MR. M NSTREL: | believe that we did decide on
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30, and I thought that was --

M5. KENNEDY: W were advised by our attorney

M NSTREL: Who said it was higher, but --
KENNEDY: No. She said --

3 5 3

M NSTREL: W agreed to that.

M5. KENNEDY: No. She told us, and you can go
back and | ook at the transcript. She said that's going to
be the cap of ny fees. And we were advised by Bradl ey
that we had to put a cap, we couldn't let this ongoing
amount go on and on, and she did not -- and Mss Eklof in
that nmeeting stated what our fees were. And the
prosecuting attorney general stated the wong fees that
wer e not adequate.

MR M NSTREL: Right. But if they nake a
statenent, it is basically what they had agreed to. And

so | don't believe they have a right to cone back --

M5. KENNEDY: |'m not suggesting that we go
after anybody for noney. | amsaying that this board
needs to do our fiduciary homework and figure out what the

board's out, and what the AGs office is out, and figure
out how that noney needs to be di sbursed.
MR M NSTREL: Well, | know the citizens of

the state of Nevada pay a lot in tax, so | think sone of
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t hat shoul d be covered by thensel ves.

Honestly, they're not operating w thout noney.
They don't have to get nobney fromthese cases.

MS. KENNEDY: Yes, they do. Yes, they do.
The attorney general's office is paid by the entity that
t hey represent.

MR. M NSTREL: That would be a conflict then.
That woul d be |ike a kangaroo court, because they need
their fees.

M5. KENNEDY: We don't need their fees.

MR- M NSTREL: Right. W don't get anything
for this.

M5. KENNEDY: We have a right to not use the
attorney general's office. There are many boards that

have their own in-house | egal counsel.
PRESI DENT FONG Let's stay on topic here.
W have a notion on the floor that the costs
of all these proceedings should basically be reassessed,
and that fair amounts, essentially, be assigned to the

parties forgoing here.

So is there any further discussion?

MR OIT: |I'mnot sure that | understand the
motion. Is it a request for a continuance to a future
date so you can get nore information?
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1 MS. KENNEDY: Yes. Thank you. In otherPage >
2 words, | don't think tonight we have enough information to
3 say $30, 000 should go to the AG s office.

4 MR OIT: Understood. And so you would be

5 requesting like a detailed billing?

6 MS. EKLOF: W have that.

7 M5. KENNEDY: She's not prepared tonight to

8 present to this board.

9 MR OIT: | just wanted to make sure that |
10 under st ood.

11 MR DI CKERSON: Would Dr. Cerber get a chance
12 to |l ook at that material too?

13 PRESI DENT FONG  Absol utely.

14 MR. DI CKERSON: And conment upon it?

15 PRESI DENT FONG  Yes.

16 MS. KENNEDY: It's all public record.

17 MR DICKERSON: | understand. | just want to
18 nmake it clear.

19 PRESI DENT FONG W thout any further
20 discussion, | call for a vote on this item that we ask
21 for a stay until we can further address this. Al in
22 favor of that please signify by saying aye.
23 DR ESLINGER Aye.
24 DR | BARRA: Aye.
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1 M5. KENNEDY: Aye.
2 MR. M NSTREL: Nay
3 M5. SM TH.  Nay.
4 PRESI DENT FONG So we have three ayes, two
5 nays, notion carries.
6 Any further public cooment? |If not, can
7 have a notion to adjourn.
8 DR ESLINGER: So noved.
9 PRESI DENT FONG  Thank you, Dr. Eslinger. Do
10 | have a second to adjourn?
11 DR | BARRA: Second.
12 PRESI DENT FONG  Second by Dr. |barra.
13 Al'l in favor of adjourning please say aye.
14 (Al'l board nenbers say aye.)
15 PRESI DENT FONG  The neeting is adjourned. It
16 is 7:25.
17 - 00o-
18
19
20
21
22
23
24
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STATE OF NEVADA.)

) SS.

COUNTY OF \AASHOE)

|, CAROL HUMVEL, a notary public in and for

the County of WAshoe, State of Nevada, do hereby certify:

That on Tuesday, the 29th day of January,
2019, | reported the proceedings in the matter entitled
her ei n;

That said transcript which appears
her ei nbef ore was taken in verbatimstenotype notes by ne

and thereafter transcribed into typewiting as herein
appears to the best of nmy know edge, skill and ability and
is a true record thereof.

| further certify that | amnot an attorney or
counsel for any of the parties, nor a relative or enployee
of any attorney or counsel connected with the action, nor

financially interested in the action.

~.

CAROL HUMVEL, CCR #340
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 1                            -oOo-

 2     RENO, NEVADA; TUESDAY, JANUARY 29, 2019; 6:00 P.M.

 3                            -oOo-

 4

 5             PRESIDENT FONG:  Welcome to the Nevada State

 6 Board of Homeopathic Medical Examiners' meeting for this

 7 evening.

 8             Today's date is January 29th, 2019.  It is

 9 currently 1805 or 6:05.  We are meeting here at Sierra

10 Medical Center, 9333 Double R Boulevard, Suite 100.

11             We're first here to discuss some issues that

12 have been left over, but let's move forward.

13             Should we be recording this?

14             MS. EKLOF:  It is.

15             PRESIDENT FONG:  I forgot, we have a court

16 reporter.

17             First off, as we always do, we'll call a roll

18 call to determine if we have a quorum.  Let's have you

19 start on this end.

20             MR. MINSTREL:  Don Minstrel, present.

21             MS. SMITH:  K.J. Smith, present.

22             MS. KENNEDY:  Diane Kennedy, present.

23             DR. IBARRA:  Cora Ibarra, present.

24             DR. ESLINGER:  Robert Eslinger, present.
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 1             PRESIDENT FONG:  Bruce Fong, present.

 2             And for the record, please let it show that we

 3 have all the board members currently present for this

 4 meeting.

 5             We definitely have a quorum.

 6             Any public comment before we start?

 7             Whatever you guys are eating, better have

 8 enough to share.

 9             Item 3, I need a motion to approve tonight's

10 agenda.

11             MR. MINSTREL:  I make a motion that we approve

12 tonight's agenda.

13             PRESIDENT FONG:  Mr. Don Minstrel makes a

14 motion to approve tonight's agenda.

15             Do I have a second?

16             DR. IBARRA:  Second.

17             PRESIDENT FONG:  Cora beat you to the punch.

18 Dr. Cora Ibarra seconds the motion.

19             Do we have discussion?

20             MS. KENNEDY:  I have a point of clarification.

21 In the past when we've had hearings, Dr. Eslinger has

22 recused himself because he was a patient of Dr. Gerber's

23 or his clinic.  So I just want to get a clarification that

24 it's mentioned that K.J. you are a patient --
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 1             MS. SMITH:  -- five different doctors.

 2             MS. KENNEDY:  But of the clinic, Dr. Gerber's

 3 clinic.

 4             MS. SMITH:  I go to Dr. Gerber.  Do you want

 5 me to list the rest of them I go to?

 6             MS. KENNEDY:  No, no, no.  I just want

 7 clarification since we have precedent that was from

 8 Dr. Eslinger that he recused himself because he was a

 9 patient.  So I would just like clarification either

10 from --

11             PRESIDENT FONG:  Mr. Ott, would you give us

12 ground rules for this.

13             MR. OTT:  Did you vote on the agenda yet?

14             PRESIDENT FONG:  No.  We're actually in a

15 discussion for the item.  I can take the vote first.

16             MR. OTT:  Let me clarify that when you get to

17 the agenda items.  Greg Ott for the record.  Let me

18 clarify that when you get to the actual item in question

19 there.  You guys can proceed with the agenda at this

20 point.

21             PRESIDENT FONG:  Is there discussion

22 specifically on the agenda?  Seeing none, I call for a

23 vote.  All in favor of approving tonight's agenda signify

24 by saying aye.
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 1             (All board members say aye.)

 2             PRESIDENT FONG:  Let the record show that that

 3 was a unanimous aye.

 4             Item 4.  Certification of the posting.

 5             Ms. Eklof, do we have everybody's certificate?

 6             MS. EKLOF:  Yes, they've all been posted.

 7             PRESIDENT FONG:  Item 5.  We have an interview

 8 of an advanced practice homeopathy applicant Hazel Gois.

 9             MS. GOIS:  Gois.

10             MR. FONG:  Gois (pronouncing).  Who has taken

11 the exam in Las Vegas at the Nevada Clinic and done so

12 successfully.  Congratulations.  And will be working with

13 her supervisor Dr. Terry Pfau.  Her application was

14 reviewed and approved by the board secretary K.J. Smith.

15             Before we begin on that.  K.J., would you

16 officially say everything is in order?

17             MS. SMITH:  Everything has been checked.

18 You're an outstanding student.  Graduated from the

19 University of California, got two degrees.  I'm impressed.

20 Welcome.

21             PRESIDENT FONG:  Do we have a protocol from

22 Dr. Pfau?

23             MS. EKLOF:  Yes.

24             PRESIDENT FONG:  Yes, we do.  Good.
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 1             So first off, for getting this rolling, do we

 2 have a motion to approve Hazel.

 3             MS. EKLOF:  I think you need to interview her

 4 first.

 5             PRESIDENT FONG:  Very well.  If we're going to

 6 interview, does anybody have questions for the applicant?

 7             DR. ESLINGER:  Have you trained with Dr. Pfau?

 8             MS. GOIS:  I haven't trained with Dr. Pfau.  I

 9 had my homeopathic training at, it was the National

10 College of Natural Medicine in Portland, Oregon.  It was

11 part of my education as a homeopathic doctor.  I did some

12 hours with him before I graduated.

13             MS. KENNEDY:  Working classical homeopathy?

14             MS. GOIS:  Yes.  That's what I was trained in.

15             MS. KENNEDY:  Like Dr. Pfau does?

16             MS. GOIS:  Yes.

17             MS. KENNEDY:  I move we approve her

18 application.

19             PRESIDENT FONG:  We have a motion to approve

20 Hazel's application by Diane Kennedy.  Do I hear a second?

21             MR. MINSTREL:  I second it.

22             PRESIDENT FONG:  We have a second by Mr. Don

23 Minstrel.

24             Any other further discussion?  Seeing none, I

0008

 1 call for the vote.  All in favor of approving our newest

 2 APH in the state of Nevada please signify by saying aye.

 3             (All Board members say aye.)

 4             PRESIDENT FONG:  Let the record show it was a

 5 unanimous vote again.

 6             Welcome to the community.

 7             (Applause.)

 8             PRESIDENT FONG:  You flew all the way up here

 9 to Reno to get a certificate?

10             MS. GOIS:  Actually, I ended up -- because my

11 parents are in Las Vegas as well, and they actually wanted

12 to drive up here and see what it was like, so we drove up.

13             PRESIDENT FONG:  Congratulations.  We'll be

14 seeing you soon.

15             Item number 6.  We have the deliberation and

16 decision on what actions to take on the remand of the

17 Second Judicial Court Case number CV17-02142, which is

18 pursuant to a Petition for Judicial Review filed by

19 Dr. Michael Gerber regarding discipline issued by this

20 Board.

21             The Board will consider briefs filed by the

22 parties, and receive oral arguments in the matter.

23             Before we start, I think we had an item that

24 we began to discuss, or is there any other discussion that
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 1 we need to have?  Any board members want to bring up

 2 anything?

 3             I think you wanted a clarification from

 4 Mr. Ott about the recusal.

 5             MR. OTT:  The issue raised was a relationship

 6 between a board member and Dr. Gerber.  My understanding

 7 is, my recollection was from the prior meeting that there

 8 was no fiduciary relationship, and that Dr. Eslinger

 9 previously set forth his understanding of the current

10 relationship, and then disclosed that he was not biased,

11 and he was able to be impartial in this matter.

12             As long as there is no pecuniary relationship,

13 and the facts that you recited last time are true, you

14 would still be able to sit on this matter.  But I'll leave

15 it to you to let us know if there's any update from the

16 last meeting or if the relationship --

17             DR. ESLINGER:  No.  I recused myself from the

18 original decision but felt that the current situation I

19 could provide an unbiased opinion.

20             MR. OTT:  Was there a factual change between

21 the original decision and now?  I thought there was a

22 factual change.  Was there not?  I'm misremembering?

23             MS. KENNEDY:  I thought you were no longer a

24 patient.
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 1             DR. ESLINGER:  No, I'm not.

 2             MS. KENNEDY:  So that's what the factual

 3 change is.

 4             MR. OTT:  That was my recollection.  Thank you

 5 for the clarification.

 6             MS. KENNEDY:  In regard to my question, so

 7 that we're totally on the same page here, with Board

 8 Member Smith and her relationship.

 9             MR. OTT:  So there is an obligation for

10 members to recuse themselves when there is a financial

11 relationship that would render them unable to come to a

12 fair, unbiased opinion.  There's also an ability to recuse

13 yourself whenever you are unable to come to a fair and

14 unbiased decision based on another relationship.

15             So I'm unaware of any financial relationship

16 that would require recusal under the statutes.  If there

17 is a personal relationship that would prevent a member

18 from being unbiased, they could certainly state that and

19 recuse themselves.

20             MS. KENNEDY:  Thank you.  I just wanted to

21 have everything clear so that nothing could come back on

22 that.

23             PRESIDENT FONG:  You're satisfied with the

24 answer?
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 1             MS. KENNEDY:  Yes.  He's our attorney.

 2             PRESIDENT FONG:  Sounds good.  Before I allow

 3 for counsels to deliberate or make their argument, is

 4 there anything else that any of the board members need to

 5 say or to ask anyone?

 6             MS. KENNEDY:  Can we ask questions?

 7             PRESIDENT FONG:  At this point if there is

 8 anything that needs to be clarified before we get started,

 9 I'll allow it.

10             MS. KENNEDY:  I would like to know the status

11 of Dr. Gerber's pending renewal of his licenses.  Since

12 our last meeting with him what the status of his renewal

13 in California and Washington, D.C. is.

14             MR. MINSTREL:  Do you want to address that,

15 Jeff?

16             MR. DICKERSON:  Sure.  Can I be recognized?

17             PRESIDENT FONG:  Yes, sir, please.

18             Mr. Dickerson, Dr. Gerber's counsel, will

19 address and I will allow it.

20             MR. DICKERSON:  Based on Department 1's

21 decision, the aliphatic licensure is not necessary.  There

22 was a withdrawal of the effort in D.C. and California to

23 obtain reinstatement of those licenses, because under her

24 order those are no longer necessary for renewals.
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 1             PRESIDENT FONG:  Anything further?

 2             MS. KENNEDY:  Huh-uh.

 3             PRESIDENT FONG:  All right.

 4             MR. MINSTREL:  What position would that put

 5 this board in?

 6             PRESIDENT FONG:  At this point it's just a

 7 point of clarification.

 8             If there is no other comment, I'm going to

 9 allow each of the counsel to present for 15 minutes,

10 maximum.

11             Mr. Ott, is there an order I have to follow,

12 which counsel first?

13             MR. OTT:  No.  I think generally the party

14 bearing the burden, which would be Miss Bordelove, would

15 go first.

16             Just to note for the record, neither party

17 requested an argument, so I don't know if 15 minutes is an

18 acceptable time, or if they have even prepared anything.

19 But we did agendize it so the board could hear argument if

20 the board would like to.

21             MS. SMITH:  I don't.

22             PRESIDENT FONG:  Just to say that I'm true to

23 my word, since -- actually, I've never had you introduce

24 yourself.
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 1             THE REPORTER:  I'm Carol.  Carol Hummel.

 2             MR. FONG:  We want to make sure Carol has this

 3 for the record.

 4             Rosalie, would you like to go first?

 5             MS. BORDELOVE:  Sorry.  I had you on mute.  I

 6 would be happy to make some arguments.  I will keep it

 7 fairly brief.

 8             Essentially, the judge's order on the petition

 9 for judicial review required the board to re-evaluate the

10 facts in the record under NRS 630A.325 as opposed to

11 630A.230 which the board had evaluated previously.

12             630A.325(1) requires to renew a license or

13 certificate on or before January 1st of each year.  An

14 applicant must apply to the board for renewal, pay an

15 annual fee, submit evidence to the board regarding

16 continuing education, and submit all information required

17 to complete the renewal.

18             I would argue that that would include any

19 information requested on the renewal form.  The 2017

20 renewal form at issue in this case requested, it had a

21 line to write all, to states, territories or foreign

22 countries where you currently hold a license to practice

23 medicine.

24             And I want to emphasize that language.
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 1 Currently hold a license to practice medicine.

 2             Dr. Gerber listed his Washington, D.C. license

 3 which is, I think, undisputed at this point that that

 4 license was inactive, that he was and is restricted, that

 5 he may not practice medicine in that jurisdiction.

 6             And I want to point the board still to NRS

 7 630A.350 which was alleged, a violation of that statute

 8 was alleged in the first claim for relief under the

 9 original complaint in this matter.  And that is the

10 board's primary disciplinary statute.

11             Subsection 3 of that statute lists grounds for

12 discipline, including obtaining, maintaining, or renewing

13 or attempting to maintain or renew a homeopathic license

14 by bribery, fraud, misrepresentation, or by any

15 misleading, inaccurate or incomplete statement.

16             And I believe, and I would like you to decide

17 for yourself, that listing the D.C. license under that

18 line without any note, which would have been easy to add

19 to it regarding the restricted and inactive nature of the

20 license is, at a minimum, a misleading and inaccurate or

21 incomplete statement which is grounds for discipline.

22             And I respectfully request that the board find

23 that there is a violation of the law there, and then issue

24 discipline accordingly.
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 1             I would just want to point to a couple of

 2 arguments that Dr. Gerber's counsel made in the past

 3 regarding the board's knowledge of the -- the board

 4 staff's knowledge of the nature of the Washington, D.C.

 5 license over 10 years ago.

 6             And I want to point to the fact that there is

 7 no evidence in the record that Dr. Gerber ever had any

 8 knowledge that the board was in any way aware of this.

 9 And his choice to neglect to make a note or inform the

10 board regarding the Washington, D.C. license was because

11 he hoped the board would never find out.

12             But whether or not the board knew in the past,

13 there is significant case law to show that the board is

14 not stopped from enforcing the law in the future.  I want

15 to kind of clarify that.  Otherwise, I would ask that the

16 board still find there is a violation here, and then

17 decide the discipline from there.

18             PRESIDENT FONG:  Thank you, Rosalie.  Does

19 that conclude your comments?

20             MS. BORDELOVE:  Yes, it does.

21             PRESIDENT FONG:  Mr. Dickerson, would you like

22 to make any comments to the board?

23             MR. DICKERSON:  Thank you, Mr. President.

24             PRESIDENT FONG:  Please.
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 1             MR. DICKERSON:  Thank you.  The board should

 2 revisit the amended complaint in this matter.  That

 3 complaint says nothing about the renewal statute and says

 4 nothing about the circumstances of answering this question

 5 to which Ms. Bordelove is referring.  This is not at issue

 6 in this proceeding.

 7             What is at issue in this proceeding is the

 8 original Amended Complaint in this matter which was based

 9 on the wrong statute as Department 1 found.  That has not

10 changed.  That Amended Complaint still stands as the

11 operative pleading in this case.  That is the charging

12 document against which Dr. Gerber has to defend himself.

13             Dr. Gerber made a motion to dismiss based upon

14 the same arguments that Judge Drakulich adopted.  Those

15 arguments having been adopted, meaning that that motion to

16 dismiss should have been granted in the first instance.

17             The board should vacate its prior order that

18 was remanded, and should vote to grant that motion to

19 dismiss, and dismiss the Amended Complaint with prejudice.

20 That is how this is easily resolved, and how Department

21 1's order, Judge Drakulich's order, is easily satisfied.

22             This idea of converting what isn't there into

23 what the district attorney or the deputy attorney general

24 wants to be there, can't be done.  It just can't be done

0017

 1 at this stage of the proceedings.

 2             So even if it could be done, however, Judge

 3 Drakulich has already addressed the issue of the

 4 untruthfulness allegation.  And she went to the root of

 5 it.  She didn't just talk about what statute applied, she

 6 went to the root and heart of the matter and said that

 7 substantial evidence does not support the board's

 8 conclusion of law that he was untruthful on his renewal

 9 applications.

10             Even if Ms. Bordelove is correct in the fact

11 that those questions on the application were not

12 accurately answered, that doesn't end the inquiry, because

13 Department 1 has found that those questions were

14 immaterial to the decision to renew under the renewal

15 statute.

16             The board can ask all the questions it wants

17 on an application form, the falsity of which has to be

18 material to the decision of whether to grant or deny a

19 renewal.  And because of Department 1's ruling that those

20 questions and the answers to them are not pertinent to the

21 renewal process, there is no material falsehood, there's

22 no material untruthfulness, there's no material

23 misrepresentation, and therefore there is no basis upon

24 which to impose discipline for what Ms. Bordelove is
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 1 contending should be done.

 2             The board has already been through this

 3 administratively, has spent three days on this before, and

 4 since spent a few hours.  And here we are about to embark

 5 on a consideration of a proposal that is simply going to

 6 lead to another petition for judicial review and other

 7 consequences, possibly.

 8             And Department 1 is set up.  She is not going

 9 to go against her order.  She is not going say, well,

10 maybe I was wrong on that, no substantial evidence to

11 support the finding of untruthfulness.  She is not going

12 to do that.  She is going to say, that's what I said

13 before.  I remanded it to you to comply with my order.

14 You didn't comply with my order, and therefore I'm

15 reversing you again.

16             And in that instance I think she will probably

17 put an end to it with an order of reversal with

18 instructions on remand that you do what I'm asking you to

19 do, and which Dr. Gerber is asking you to do, which is to

20 vacate the prior order of October 24th of 2017, put that

21 out of the way.

22             The Amended Complaint still exists, go back

23 and grant the motion that Judge Drakulich agreed with, the

24 reasons of which Judge Drakulich agreed with, adopt that
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 1 reasoning, grant that motion with prejudice, and dismiss

 2 the Amended Complaint.

 3             As I have also argued, and the deputy attorney

 4 general does not argue otherwise, Nevada law is clear that

 5 the $30,000 paid by Dr. Gerber should be paid back for the

 6 reasons stated in our brief.  We maintain that the

 7 imposition of restrictions, including the supervision by

 8 Dr. Dublin at $2,000 a month should be reimbursed as well.

 9             But I would leave that later part to your

10 discretion.  But I don't think there's any discretion as

11 to the $30,000.

12             Based upon that, we would ask that the board

13 act accordingly.  Thank you.

14             PRESIDENT FONG:  Thank you both for keeping

15 comments brief.  You both got done under five minutes.

16             I'm opening up to discussion.  But, Rosalie,

17 do you have anything else that you want to rebut?  I'll

18 give you both a chance to do that.

19             MS. BORDELOVE:  I have a couple comments,

20 nothing extensive.  But I would like to point you, I think

21 in your board packet is the original Complaint.  And the

22 first claim for relief states by falsely indicating that

23 he was licensed in good standing to practice allopathic or

24 osteopathic medicine in any state or country, the District
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 1 of Columbia or territory or possession of the United

 2 States, Respondent provided an untrue statement to the

 3 board on his renewal licensure application in violation of

 4 NRS 630A.350, and which is grounds for disciplinary

 5 action.

 6             And I understand that opposing counsel thinks

 7 that that is somehow tied to the licensing statute, and

 8 because it doesn't specifically mention the renewal

 9 statute it somehow is invalid.  That argument just doesn't

10 have a lot of base.

11             The district court made no reading or mention

12 even of the disciplinary statute which is the most

13 important statute here.  It's the statute that gives the

14 board the statutory authority to issue discipline.  And in

15 this case under 630A.350(3) it allows for discipline for a

16 false, misleading -- it goes for the full range from fraud

17 down to simply an inaccurate statement.

18             And I want to point that his statements on the

19 applications were at a minimum inaccurate and misleading.

20             The other thing I'll just mention is on the

21 attorney's fee issue with reimbursement.  Counsel

22 continues to argue that his client should be reimbursed

23 for costs and all sorts of things, including interest, but

24 has listed absolutely zero case law or statutory authority
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 1 that the board even has the power to reimburse those

 2 things.

 3             So the board's first decision here is whether

 4 there was a violation of the law.  I think after that the

 5 board can make any decision regarding the attorney's fees

 6 issue.  But I just wanted to point that part out.

 7             PRESIDENT FONG:  Thank you.

 8             Mr. Dickerson, any rebuttal?

 9             MR. DICKERSON:  Department 1 did address

10 discipline, found that there was no basis to support a

11 finding of untruthfulness.  End of story on discipline.

12 Nothing further.

13             PRESIDENT FONG:  Thank you, sir.

14             Board members, discussion.

15             MS. SMITH:  We have discussed this several

16 times.  I think that everyone pretty well -- if they have

17 done their homework would be able to make a motion and

18 vote correctly.  That's my personal opinion, because we

19 have discussed this and studied this numerous times.

20             MS. KENNEDY:  How much -- does everyone

21 understand the judge's order?  Has everyone read it,

22 dissected it, and understands the judge's order?

23             I think it's extremely important to understand

24 exactly what this order is talking about.
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 1             MS. EKLOF:  All items being discussed here,

 2 the documents are all in your packets.

 3             MS. KENNEDY:  Plus, they were previously sent

 4 to us over time.  So everyone on the board should have

 5 gone through, looked through and determined, and

 6 especially based on written arguments from both sides of

 7 the parties to dissect as far as what their arguments are,

 8 according to what the judge is saying, and then augmented

 9 today by oral arguments.

10             PRESIDENT FONG:  I believe there's

11 clarification on the floor here.  I haven't heard anybody

12 answering Ms. Kennedy.

13             First off, let me just ask as the chair, has

14 everybody actually read this?

15             (All board members respond yes.)

16             PRESIDENT FONG:  So everyone has read this.

17 Do you understand what is in this document?

18             (All board members respond yes.)

19             PRESIDENT FONG:  For the record, we do

20 understand that.

21             So now we have before us arguments on this

22 matter.  Are there discussions further that people want to

23 bring up points for?

24             DR. ESLINGER:  I have a question about how can
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 1 a judge say that an application for license, there's no

 2 question that it was inaccurate when it was pointedly

 3 inaccurate?

 4             MS. KENNEDY:  If you read through it, Bob,

 5 you'll see some conflicts of her opinion in here.  And if

 6 you read through, there are conflicts within her order to

 7 that.

 8             DR. ESLINGER:  Can you explain to me how a

 9 judge can say this didn't happen when in point of fact

10 it's in print that it did happen?

11             PRESIDENT FONG:  Mr. Ott, I'm going to ask you

12 to render an opinion about possibly the difference in what

13 Judge Drakulich's take on the issue was versus apparently

14 what has been put on a form.

15             MR. OTT:  Deputy Attorney General Greg Ott.

16 The judge was able to review all of the evidence before

17 the board, as well as its findings and conclusions, and

18 the judge issued the order that she did.

19             It's not uncommon for one side or another to

20 disagree with the court's order.  But a lower court or a

21 lower administrative body doesn't have the ability to

22 overturn that ruling.  You have to act in accordance with

23 it.

24             I have seen orders that are inconsistent or
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 1 that I didn't necessarily agree with completely, but the

 2 job of the lower body is not to question the order, it's

 3 to comply with it the best way that it can.

 4             I don't know if that fully answers your

 5 question.

 6             DR. ESLINGER:  No, it doesn't.

 7             MR. OTT:  Perhaps also if you were to point

 8 out the inconsistencies, the board could help come to a

 9 conclusion as to the proper interpretation.  It might be a

10 subject for deliberation.

11             PRESIDENT FONG:  I guess he's basically asking

12 where do you see the conflict between these two things?

13             DR. ESLINGER:  How can a judge look at an

14 application that is pointedly been shown to be inaccurate

15 and say this is not inaccurate?  That's my question.  How

16 can any legal opinion founded upon that faulty reasoning

17 ever hold water?

18             PRESIDENT FONG:  I'm going to ask you to be

19 careful about your language on that one, please.  We're

20 going to be respectful of Judge Drakulich one way or the

21 other.

22             DR. ESLINGER:  I want to be respectful.  I'm

23 just wondering how can any judge -- I'm not talking about

24 her in particular.  I'm saying how can any judge look at
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 1 specific written evidence on paper that is shown to be

 2 inaccurate purely by its existence and determine that that

 3 is okay or that is correct when it is not correct?

 4             PRESIDENT FONG:  If I could ask a question

 5 here.  Before Judge Drakulich were you able to make

 6 deliberations or, Rosalie, were you guys able to make any

 7 argument in front of this judge?

 8             MR. DICKERSON:  Yes.  We appeared in front of

 9 her and orally argued it for about an hour, hour and a

10 half.

11             MS. KENNEDY:  Both of you did?

12             MR. DICKERSON:  Yes.

13             PRESIDENT FONG:  I just wanted to clarify

14 that.

15             MR. DICKERSON:  She had lots of questions.

16 The judge did.

17             PRESIDENT FONG:  Does anybody have other

18 comments?

19             MS. KENNEDY:  I just caution everyone to

20 carefully read this order and make your mind up based on

21 what this order says, knowing that it was sent back to

22 this board with the idea this board has the ultimate say.

23             PRESIDENT FONG:  Any more comments?  None on

24 this end.  Dr. Ibarra, anybody?
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 1             DR. IBARRA:  No comment.

 2             PRESIDENT FONG:  Anybody from this end?

 3             MR. MINSTREL:  No.

 4             PRESIDENT FONG:  As the president of this

 5 board I have a few things I'm going to say.  One, I do

 6 understand the judge's order is that we have to base our

 7 decision, since this was remanded back to us on

 8 specifically the subsections of 630A that are supposed to

 9 apply to renewals.

10             I would bring up one fact against this though

11 is the fact that under subsection 230, although this is in

12 regard to a new applicant, there is a subsection G which

13 says -- again 630A230(G).  It actually says for somebody

14 -- just to paraphrase.  Somebody who is applying for such

15 license subsection G specifically reads, "Meets any

16 additional requirements established by the board

17 including, without limitations, requirements established

18 by regulations adopted by the board."

19             MS. SMITH:  That says that?

20             PRESIDENT FONG:  I know this is not where I'm

21 going to be basing my argument on here.  However, the

22 board has adopted a renewal form.

23             MS. KENNEDY:  It's in our bylaws.

24             PRESIDENT FONG:  Right.  That clearly states
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 1 that you have to have a stated licensure.

 2             And do you have that bylaw?  Can you read it

 3 into the record, please.

 4             Specifically under Section 3 of our bylaws

 5 there is under, and it's about renewal of applications.  I

 6 don't want to waste everybody's time, but the line that

 7 comes down, here about halfway down the paragraph it says,

 8 "To verify the license certificate holder is in good

 9 standing with other State Boards."

10             So basically we have to actually have a

11 verification of the other licensure.  So although this is

12 a shortfalling in our statutes right now, this can be

13 basically an understanding that makes the argument that we

14 as a body have adopted all of these procedures to renew a

15 license.  And when you accept that you're going to get

16 licensed by this board, you accept these additional

17 requirements.

18             I'm just quoting here, "established by the

19 board, including, without limitation," all of these

20 additional things that you need to do.

21             From that standpoint the understanding also

22 moves forward that this board has to determine the

23 qualifications.  And this is under our duties under

24 subsection 155.  Determining the qualifications of an
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 1 exam, the application is obviously for licensure, et

 2 cetera, and that includes the methods of checking for

 3 background.

 4             If I go to 630A.135, we have an acknowledgment

 5 of statutory ethical standards.  And each member of the

 6 board shall comply with the provisions of NRS 281A.500.

 7 If you don't know what that is, it means that we can't

 8 necessarily accept falsehoods -- not necessarily known

 9 falsehoods, but things that are in error on these

10 applications or on these renewal forms.

11             Basically what we have here is we do have an

12 order from a district judge saying that we have to follow

13 a very specific subsection of 630A that only deals with

14 renewals.

15             However, I submit to my fellow board members

16 that although subsection 230A was ordered for us not to be

17 looked at in regard to qualifying of somebody who was only

18 applying initially, that there are extensions from that

19 subsection that reach into the renewal process.

20             In the original arguments for this particular

21 case, the understanding is that the homeopathic board when

22 you actually have to have an M.D. or a D.O. to have a

23 qualification to become an HMD, that is a qualification

24 that should be by -- I shouldn't say by assumption, but
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 1 it's understood that should be required.

 2             In one essence, as somebody has described to

 3 me, this board is essentially a subspecialty board that

 4 happens to have the power to license.  Any other

 5 subspeciality board you need to maintain that license.

 6             Looking at everything that's in front of me

 7 tonight, I unfortunately have to turn around and say that

 8 there is a shortfalling still.  And at this point I will

 9 have to say that that shortfalling, under my personal

10 review of thing, puts this board at a bit of crossroads

11 here.

12             We need to decide is only the decision by

13 Judge Drakulich, who we respectfully appreciate, and we

14 respectfully accept as essentially the rule of law here,

15 but does it have shortfalls?  Based on what I've said, I

16 think I have actually applied some of the shortfalls to

17 this.

18             I'm asking members of the board now to

19 determine whether or not what I've given you as

20 shortfallings are enough to say that we still have enough

21 of an issue that we should move forward with restoring of

22 the license or should we not restore the license, should

23 we keep things the way they are now?  That is what I

24 propose to you.
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 1             So I'm opening this up now for further

 2 discussion.

 3             MS. KENNEDY:  You should read this into the

 4 record.

 5             PRESIDENT FONG:  Miss Kennedy has handed me --

 6 this is Judge Drakulich's order?

 7             MS. KENNEDY:  Yes.

 8             PRESIDENT FONG:  Judge Drakulich's order on

 9 Page 8, line 22.  "Importantly, the application of which

10 the decision was based was Gerber's 2017 application to

11 renew," underline renew, "his license ROAA (411).  It is

12 one of many that he filed annually since obtaining his

13 original license in 1984."

14             You wanted me to read that into the record.

15             MS. KENNEDY:  Yes, I did.  It states that she

16 was basing it on the renewal which is contradictory to

17 other parts of the order.

18             PRESIDENT FONG:  So you guys all read this?

19             MS. SMITH:  We have all read it.  We're all

20 aware of what everything says, and we're just going around

21 in a circle now, Bruce.  I seriously apologize, but we

22 need to bring this to a head and make our decision.

23             Do we need to correct things down the road or

24 do we not, but we do need to bring a conclusion to this.
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 1             PRESIDENT FONG:  More discussion?

 2             DR. ESLINGER:  What about the discussion of

 3 the fact that this has not been a settled issue yet?

 4             PRESIDENT FONG:  I think that we'll go ahead

 5 and shelve that temporarily for right now.  There was some

 6 discussions, prior to my walking into here, with Dr.

 7 Eslinger about the applicability of the order here, but I

 8 think we're not going to bring that up tonight.

 9             I do have one thing that I do want to bring

10 up.  Again, I certainly don't want this to come out as

11 being insulting or otherwise.  But I'm just applying my

12 research into what I have read here.

13             A law dictionary by Steven Gifis, and forgive

14 this terminology, but the word perjury falls under a

15 saying in here I've underlined.  "Today's statutes have

16 broadened the offense so that some jurisdictions and any

17 false swearing in a legal instrument or legal" -- I'm

18 having a hard time reading -- "the settling is perjury,

19 even if there is no malice or other precedent in a

20 judicial proceeding."

21             It also goes on to say that basically, in

22 paraphrasing, that even without full knowledge of

23 something that you're attesting to, it would fall under

24 that legal precedent unfortunately.
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 1             Under the Nevada Supreme Court, the definition

 2 of moral turpitude is perjury.  Unfortunately, as we go

 3 forward through this, the board has to establish also the

 4 grounds of a good moral character.

 5             Now, I think Dr. Gerber is a great guy.  I

 6 think he's a great person.  I don't think he's a poor

 7 character.  But in the strictest interpretation of the law

 8 there is an issue that there may have been a perjury,

 9 because he did attest to having a license.  Even though he

10 didn't understand the fact that apparently an inactive

11 license didn't match that, it still matches the definition

12 in the legal jargon as perjury.

13             And you're not necessarily, we're not

14 necessarily saying that this is something that is a wholly

15 punishable offense.  But that's something that needs to be

16 brought up in this.  And I believe Ms. Bordelove is

17 alluding to that.

18             So again, I do put these arguments out there

19 simply because I think everybody has to understand that

20 both sides of this, both Judge Drakulich's opinion and

21 also in my review of the law, we want to have a little

22 more complete picture.

23             With that, I would like to have further

24 discussion or somebody at this point to make a motion.
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 1             MS. SMITH:  I make a motion that we dismiss

 2 these charges against Dr. Gerber.  What you want to do --

 3 no, I can't put that in the motion.  And refund to him the

 4 30,000.

 5             PRESIDENT FONG:  I'm going to hold you on

 6 that.

 7             MS. SMITH:  Put me back to I make a motion

 8 that we recuse Dr. Gerber of these charges.

 9             PRESIDENT FONG:  So a motion has been made

10 that we find -- that we're -- can I ask you, would you

11 agree with the following.  That you agree with Judge

12 Drakulich's decision, and that Dr. Gerber should be --

13 that we should find that there's no fault to proceed with

14 in this case.  Is that what your motion is?

15             MS. SMITH:  That is correct.  That is my

16 motion.  K.J. Smith.

17             PRESIDENT FONG:  Carol, did you get all that?

18             THE REPORTER:  I did.  Thank you.

19             PRESIDENT FONG:  May I have a second for the

20 motion.

21             MR. MINSTREL:  I would like to second the

22 motion.

23             But I did want to make a comment.  I don't

24 understand why Gerber would actually abandon the licensure
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 1 since the date is coming up, the 30th of June, in getting

 2 that licensure.  That seems to be a little bit cart before

 3 the horse already deciding that we would rule entirely

 4 with the judge, abandoning some of our own statutes.

 5             PRESIDENT FONG:  I'm sorry?

 6             MS. KENNEDY:  What he's saying is from the

 7 question I asked -- I want to clarify.  What you are

 8 saying is that they abandoned any further applying for

 9 licenses in other states prior to this board --

10             MR. MINSTREL:  Making a decision.

11             MS. KENNEDY:  -- making a decision?

12             MR. MINSTREL:  Right.

13             MS. SMITH:  But there's a motion on the floor.

14             MS. KENNEDY:  We're having discussion.

15 There's a first and a second.

16             PRESIDENT FONG:  Discussion is open.

17             MS. KENNEDY:  Mr. Minstrel brought up a point

18 which I think I clarified for you.  He did.  According to

19 his attorney he has abandoned any further --

20             MR. MINSTREL:  Proceedings for licensure by

21 this board.

22             MS. KENNEDY:  To go through other states,

23 specifically Washington, D.C. and California, and have

24 abandoned those pursuits to obtain a license from either
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 1 state, and in both of those pursuits; is that correct?

 2             MR. DICKERSON:  Asked and answered.

 3             MS. KENNEDY:  Pardon?

 4             MR. DICKERSON:  Asked and answered.

 5             MS. KENNEDY:  Okay.

 6             DR. IBARRA:  Does it mean that he stopped

 7 pursuing license?

 8             MR. DICKERSON:  Yes.

 9             DR. IBARRA:  License in those states?

10             MR. DICKERSON:  Yes.

11             MR. MINSTREL:  So he has not abandoned it or

12 he's still pursuing?

13             MS. KENNEDY:  He has abandoned it.

14             MR. MINSTREL:  Okay.

15             PRESIDENT FONG:  Further discussion?

16             MS. KENNEDY:  I think that we need to make

17 this clear, because it's been a point of contention prior

18 to this proceeding, not involving this matter, but in

19 years past.

20             "Any license or certificate issued pursuant to

21 NRS 630A.80 is a revokable privilege, and no holder of

22 such license or certificate acquired therein any vested

23 rights."  It's a privilege to have a license, it's not --

24 period.
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 1             PRESIDENT FONG:  Ladies and gentlemen on my

 2 board, I want to put it out to you right there that when

 3 we put this forward, as Miss Kennedy said, there is a

 4 privilege to have a license, it's not a right to have a

 5 license.

 6             However, in all fairness, I do read Judge

 7 Drakulich's order.  I do know that we do have

 8 shortfallings in our own statutes.  And I'm going to make

 9 it aware to you, no matter what's happening in this vote

10 that's coming up, that this board is going to correct

11 those statutory shortfalls.

12             So I would recommend if you have ceased your

13 efforts to try to obtain these licensures, that you

14 actually resume those, because it will be corrected.  And

15 it is only a matter of, shall we say time, before that

16 correction occurs.  But the bottom line is that there is

17 clearly an order here by Judge Drakulich.  It does point

18 out the shortfallings of the NRS.

19             MS. KENNEDY:  It basically points out that the

20 original petition -- is that the correct word -- that was

21 filed by the AG's office, and I think it needs to be made

22 very clear here at this point so everyone understands.

23             This board did not bring about this action.

24 This board was forced into this action.  We did not start
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 1 it, and we were put in the position to be where we are

 2 right now.  And what the judge has said is that in the

 3 original complaint that the wrong statute was entered into

 4 by the AG's office, and that's what she is stating in

 5 here.  Therefore, she is putting it back to this board to

 6 say it's up to you.

 7             PRESIDENT FONG:  I would actually agree with

 8 that analysis that this decision has been placed back on

 9 this board.  You guys should actually be feeling some

10 pressure right now.  This is a big deal.  We are talking

11 about a man's life here.  But we're also talking about we

12 have to serve the public interest and serve the public

13 safety, that all things are said and properly done.

14             At this point we have a motion on the floor to

15 say that there is no additional findings that this board

16 has against Dr. Gerber.  That has been seconded.  That is

17 the first point that I'm going to ask for --

18             MS. KENNEDY:  I don't think that's how the

19 motion -- it did not say there was no additional finding

20 in the motion.  Can you read back the motion to us,

21 please.

22             (Record read by the reporter.)

23             PRESIDENT FONG:  I think there were some

24 corrections after that.
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 1             (Record read by the reporter.)

 2             PRESIDENT FONG:  Since that's on the record, I

 3 think as a board we can dissect this a little bit.

 4             The first thing we need to do is, I believe

 5 Mr. Ott will agree with me, is find whether or not the

 6 board agrees with Judge Drakulich's findings.  But then

 7 the action that we take based on that decision should be

 8 another vote.

 9             MS. KENNEDY:  We have a motion on the floor.

10 So we either have to rescind the motion and create a new

11 motion or you vote on this motion, have further discussion

12 regarding this motion.

13             MR. OTT:  Member Kennedy is correct.  There is

14 a properly-made motion on the floor that has been

15 seconded.  There was some confusion because I believe

16 Member Smith's motion was amended by President Fong.  She

17 accepted that amendment, and that was then seconded by

18 Mr. Minstrel.

19             So the proper motion is the one that was

20 restated by Dr. Fong, and then agreed to by Miss Smith.

21             MS. SMITH:  So we have the motion on the floor

22 to dismiss, abiding by the rules of the judge.

23             MR. OTT:  My recollection of the motion was

24 that you used the word dismiss.  Dr. Fong said it was a
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 1 motion to find a non violation of any law based on the

 2 order and the facts before you.  But again, we can reread

 3 the motion if necessary.

 4             PRESIDENT FONG:  For clarification would you

 5 mind restating your motion and --

 6             MS. KENNEDY:  I don't think we need to do

 7 that.  I think we have --

 8             MS. SMITH:  I don't want --

 9             MS. KENNEDY: -- a motion on the floor.  And I

10 think it's not a matter of whether this entity, this board

11 agrees with the judge.  It's been placed back in front of

12 this board as to what action we need to take.

13             And the motion on the floor is that does this

14 board want to dismiss everything and move on, and take all

15 the trees we have cut down and move on or do we want to

16 take it to a point where we have dissected, reviewed, and

17 looked at what this information really is saying to us?

18             PRESIDENT FONG:  As chairman I would allow for

19 that to go forward.  But I think for a point of

20 clarification, my personal feeling is we should kind of

21 actually dissect it out just a bit more as to which, each

22 part that we're all voting on.

23             It's a very nebulous thing that we're actually

24 voting on right now, because there are several parts to
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 1 this.

 2             MS. SMITH:  So I retract it and reput the

 3 motion in place, is that what you are saying?

 4             PRESIDENT FONG:  My personal feeling, I think

 5 that will add for the clarification.

 6             MR. MINSTREL:  I have one more thing I want to

 7 mention.

 8             PRESIDENT FONG:  Let her restate the motion

 9 first.

10             MS. KENNEDY:  Still we haven't rescinded it.

11 We don't have a new motion, we have discussion.  He should

12 be allowed to ask the question.

13             PRESIDENT FONG:  Go ahead.

14             MR. MINSTREL:  My question was, I am unaware

15 of this board holding the money on the -- I believe the

16 AG's office actually collected that money.  So do we have

17 any money?

18             MS. KENNEDY:  That has nothing to do with the

19 motion.

20             MR. MINSTREL:  I know you held that, but I'm

21 just not clear.

22             MS. KENNEDY:  Wait until we get to that point.

23             PRESIDENT FONG:  That's why I want to separate

24 this out.  There's too many items all at once, and I want
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 1 to do this.  If you would not mind, simply rescind that

 2 motion, and let's go ahead and restate these.

 3             MS. SMITH:  I will rescind the motion, K.J.

 4 Smith, and put a motion on the floor that we return the

 5 rightful license to Dr. Michael Gerber.

 6             PRESIDENT FONG:  I'll take that.  Stop you

 7 there.

 8             So we have a motion on the floor to restore

 9 the medical license to full standing for Dr. Gerber.  Do I

10 hear a second for that?

11             MR. MINSTREL:  I would second that.

12             PRESIDENT FONG:  Now we can have discussion,

13 Don.

14             MR. MINSTREL:  With discussion, as we have

15 just stated that he could have his license back, does that

16 come up for review at the end of this year again?  In

17 which case I would think that he should have his ducks in

18 order by then.

19             PRESIDENT FONG:  That is not part of the

20 motion, Don.  The motion is strictly to restore a full --

21 I assume you mean a full license with all the privileges.

22             MS. SMITH:  I do.

23             PRESIDENT FONG:  So everybody understands

24 that's what you're discussing.
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 1             Any more comments from this side of the

 2 gallery?

 3             MS. KENNEDY:  Out of the application, a

 4 license that is on file now, meaning 2018 -- or no, 2017.

 5 He's not had a full license since 2017.

 6             So what license are we restoring?

 7             MS. SMITH:  His full license.

 8             MS. KENNEDY:  Which one?

 9             MS. SMITH:  The one he had all along or should

10 have had.  That's a smart remark, and I -- his full

11 license he had in 2017.

12             PRESIDENT FONG:  Would you accept an amendment

13 to your motion to say that we're restoring Dr. Gerber's

14 full HMD license with all privileges as associated?

15             MS. SMITH:  That's too many words.

16             PRESIDENT FONG:  Whatever.  A full HMD license

17 with no -- an unrestricted license.

18             MS. SMITH:  Dr. Michael Gerber's in full in

19 all content, and in all ways.

20             PRESIDENT FONG:  Can I have a second for that

21 amendment.

22             MR. MINSTREL:  Again, I would love to second

23 that.

24             PRESIDENT FONG:  We have a motion on the floor
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 1 to restore Dr. Gerber's full licensure.  Any further

 2 discussion?  Without seeing any of that, I call for the

 3 vote.  All in favor of restoring Dr. Gerber's full

 4 licensure indicate by saying aye.

 5             MR. MINSTREL:  Aye.

 6             MS. SMITH:  Aye.

 7             PRESIDENT FONG:  Just for the sake of the

 8 record, please state your name and say aye.

 9             MR. MINSTREL:  My name is Don Minstrel.  Aye.

10             MS. SMITH:  K.J. Smith.  Aye.

11             PRESIDENT FONG:  All opposed to the motion

12 please signify with your name and nay.

13             MS. KENNEDY:  Diane Kennedy.  Nay.

14             DR. IBARRA:  Cora Ibarra.  Nay.

15             DR. ESLINGER:  Robert Eslinger.  Nay.

16             PRESIDENT FONG:  For the record, please let it

17 be stated we have three nays and two ayes, and the motion

18 does fail.

19             MS. KENNEDY:  You have to vote.

20             MS. SMITH:  It's not a tie.

21             MS. KENNEDY:  He has to vote regardless.

22             PRESIDENT FONG:  Based on the qualifications

23 and everything else that I have reviewed in the law --

24 this is Dr. Fong.  Unfortunately, I would also have to
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 1 vote nay.

 2             So at this point we move on.

 3             We have a second issue, because the board has

 4 chosen not to restore Dr. Gerber's license --

 5             MR. OTT:  Mr. Chair.

 6             PRESIDENT FONG:  Yes.

 7             MR. OTT:  You have voted down the motion that

 8 was put forth.  There has not been any motion or any

 9 finding to find him in violation.  So at this point it is

10 unclear whether such a motion would pass.  There are many

11 reasons why members might have voted against that other

12 motion.

13             So before you move on to anything else, you

14 need to address the issue of whether he is in violation or

15 not to make sure the record is clear.

16             PRESIDENT FONG:  I will entertain any motion

17 that suggests that Dr. Gerber is still in violation of all

18 of our statutes or our codes in the failure of his renewal

19 of his license.

20             MR. OTT:  One other thing.  I would hope that

21 any motion would have some sort of citation to the statute

22 that was violated or the reason.

23             DR. ESLINGER:  I would make that motion based

24 on the regulation that you read that are part of our
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 1 regulations.

 2             MS. KENNEDY:  And bylaws.

 3             DR. ESLINGER:  And bylaws.

 4             PRESIDENT FONG:  We have a motion on the floor

 5 that states by Dr. Eslinger that we do find that there

 6 still are issues in regard to Dr. Gerber in regard to NRS

 7 630A.230(G), the bylaws of the board, and also I believe

 8 the renewal form that the board has adopted as part of its

 9 requirements.

10             Would that suffice for you?

11             DR. ESLINGER:  Yes.

12             PRESIDENT FONG:  Do I have a second to that

13 motion?

14             DR. IBARRA:  I second.

15             PRESIDENT FONG:  Dr. Ibarra seconds.  Any

16 discussion?  Seeing no discussion -- sorry, Don.

17             MR. MINSTREL:  I was simply curious about,

18 again, the licensing procedures again.  When this comes up

19 again, and everything, I believe in grace.  You know, give

20 him the grace considering.  Because it is a very minor

21 mistake.  Whether it was intentional or unintentional, I

22 think we do have the ability to extend grace over

23 something like that.

24             MS. KENNEDY:  If you want to read the judge's
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 1 order, she states in the order that -- let me find it for

 2 you.

 3             PRESIDENT FONG:  Just for the record, this is

 4 actually a discussion about whether we're still finding

 5 there is fault here.

 6             MR. MINSTREL:  Right.

 7             PRESIDENT FONG:  In regard to what we do with

 8 that very likely should be our next action, but I'll allow

 9 this.

10             MS. KENNEDY:  According to the judge, he filed

11 annually since 1984.  And if you go back through the

12 evidence of the hearing, you find out this is not just a

13 one-time clerical error, it also has gone on for quite

14 some time.

15             MS. SMITH:  And we knew it.

16             MS. KENNEDY:  I can tell you as a board

17 member, I never knew it.

18             PRESIDENT FONG:  I did not.

19             MS. SMITH:  I just wonder.

20             PRESIDENT FONG:  That's enough.

21             Does that answer your question?

22             MR. MINSTREL:  Yes, it does.  Thank you.

23             PRESIDENT FONG:  Is there any further

24 discussion?  Seeing none, I would like to have a vote.
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 1 All those that find there is still a cause of action here

 2 against Dr. Michael Gerber, please signify by saying aye.

 3             DR. ESLINGER:  Aye

 4             DR. IBARRA:  Aye.

 5             MS. KENNEDY:  Aye.

 6             MS. SMITH:  Nay.

 7             MR. MINSTREL:  Nay.

 8             PRESIDENT FONG:  For the record, we have three

 9 ayes by Dr. Eslinger, Dr. Ibarra, Miss Kennedy.  Two nays

10 by K.J. Smith and a nay by Mr. Minstrel.  I, as president,

11 will have to join with the yays-- or the ayes, I'm sorry.

12             MS. KENNEDY:  Motion carries.

13             PRESIDENT FONG:  Motion carries.  Thank you.

14             With that, we now as a board have to decide

15 what action to take on this.  So what do we feel should be

16 the next step for Dr. Gerber?  I'm not leaving him hanging

17 here.

18             MS. SMITH:  I don't know.

19             PRESIDENT FONG:  You have every avenue open to

20 you at this point for what you would like to do.  Simply

21 deny the license altogether.  You can take a different

22 tack on this.  You can extend a limited license again with

23 all the options back where we were back in September or

24 October of last year or the year before.
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 1             DR. ESLINGER:  I think extending a limited

 2 license with the proviso that pursuit of these other

 3 reinstatements of State licenses is resumed.

 4             PRESIDENT FONG:  So would you make that a

 5 motion?

 6             DR. ESLINGER:  I'll make that a motion.

 7             PRESIDENT FONG:  Dr. Eslinger has proposed a

 8 motion to the board that we continue to allow Dr. Gerber

 9 to have a limited license.

10             I assume with all the current stipulations?

11             DR. ESLINGER:  Exactly.

12             MR. MINSTREL:  I will second that.

13             PRESIDENT FONG:  Let me restate that.

14             All the current stipulations with the proviso

15 that he continues to seek a restoration of an MD license

16 at either one of the 50 states or the District of

17 Columbia.

18             MS. KENNEDY:  What time frame?

19             PRESIDENT FONG:  What time frame would you

20 like to give him?

21             DR. ESLINGER:  Six months.

22             MS. SMITH:  That's pretty short when you're

23 working with the government.

24             MR. MINSTREL:  Yeah, it is pretty short.
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 1             DR. ESLINGER:  12 months is fine with me.

 2             MS. SMITH:  A year.

 3             PRESIDENT FONG:  Sounds like everybody wants a

 4 year.  Let's make it for a year.

 5             Do I have a second on this motion?

 6             DR. IBARRA:  I second.

 7             PRESIDENT FONG:  Second by Dr. Ibarra.  Any

 8 discussion on this?  Seeing no discussion, I call for the

 9 vote.

10             All in favor of allowing Dr. Gerber to have a

11 limited license with the current stipulations, with the

12 proviso that he seeks out and restores his M.D. license

13 within the next 12 months, signify by stating aye.

14             MR. MINSTREL:  Aye.

15             MR. ESLINGER:  Aye.

16             MS. KENNEDY:  Aye.

17             MS. SMITH:  Aye.

18             PRESIDENT FONG:  That, for the record, is

19 unanimous so I will also state aye.

20             Dr. Gerber, sorry to bring you in here to just

21 spin our wheels, but apparently we are in the same place.

22 But you do have 12 months to please, please restore your

23 other license.

24             Item 7, public comment.  Any more?
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 1             DR. DUBLIN:  Yeah, I would like to make a

 2 comment.  This is Dr. Dublin for the record.

 3             I have been working with this gentleman for

 4 two years.  I've actually had the pleasure of working with

 5 a couple of these board members, and honestly to say I

 6 worked with any physician that was comparable to him would

 7 be a lie.  Okay.  Above and beyond.  He is magnanimous in

 8 giving away care, he's a team player, he's always

 9 cooperative, and he studies every night.  He actually

10 reads up-to-date.  I introduced both you and Dr. Bob to

11 up-to-date.

12             And what frustrates me is that for a minor

13 error, as Don says, he's been punished.  Not only that, in

14 a sense I'm being punished because I'm supervising him.

15 I'm an independent practitioner.  It's not my goal to go

16 around supervising people 30 years my senior,

17 significantly more experienced, more well versed in the

18 topic of integrative medicine.

19             And I think it's an absolute travesty, it's an

20 absolute travesty.  It's embarrassing.  Did you hear that?

21 It's absolutely embarrassing.  And to put any of us in

22 this position -- raise your hand.  Who here wants to

23 supervise?  If I step down, I don't want to supervise

24 Dr. Gerber, who wants to supervise him?
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 1             Dr. Bob, do you want to supervise him?

 2             MS. KENNEDY:  The board can't respond.

 3             PRESIDENT FONG:  She's actually right, I can't

 4 respond.

 5             DR. DUBLIN:  Good.  You don't have to respond,

 6 because you have been responding very well for the past

 7 few months.  And it's a shame.  Because what you put him

 8 and his family through is heartbreaking.  And to come in

 9 here and hear this, it's mind boggling.

10             So shame on you guys.  Poop or get off the

11 pot.  Don't torture him.  If you want to sever his

12 license, you should have done it tonight.  You should have

13 been man enough to end his license, end his career here

14 and now.

15             But no, it's gamesmanship, and it's just

16 absolute ignorance, in my opinion, for you guys to

17 continue to play this game.

18             So now he has to jump through a bunch of

19 hoops, spend another 50 or $60,000 on legal fees in an

20 effort to try to secure a license that he held for years

21 that went inactive.  He didn't know it.

22             Even on the Website.  I looked tonight.

23 Granted in 1983.  Expiration date is blank.  We don't see

24 an expiration date.  There is no conclusion.  So he easily
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 1 could have gone on the Website and made the same

 2 conclusion.  I still have the license, I've been paying

 3 the fees.

 4             As far as I know, he's paid the fees every

 5 single year, has canceled checks from Washington, D.C.

 6             This is preposterous, absolutely preposterous.

 7 I hope God has mercy on your souls.  This decision is very

 8 poor.

 9             DR. ESLINGER:  Can I say something?

10             MS. KENNEDY:  No.

11             PRESIDENT FONG:  Thank you, Doctor.

12             Any further public comment?

13             MR. OTT:  I wanted to go back.  You'll have to

14 take public comment, but the doctor reminded me.  The

15 board did not make any ruling about the attorney's fees

16 that were previously charged.  You probably should address

17 that since it was specifically addressed in the motion and

18 order.

19             PRESIDENT FONG:  Okay.  So do we have a motion

20 regarding the returning of the $30,000 to Dr. Gerber?

21             MS. SMITH:  I'll make a motion that we should

22 return it.

23             PRESIDENT FONG:  There's a motion by K.J.

24 Smith to return the $30,000.  Do I have a second on that?
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 1             MR. MINSTREL:  I would second it.  I believe

 2 it was unfair to make him jump through this many hoops.  I

 3 really do.

 4             PRESIDENT FONG:  Mr. Minstrel seconds it.  Any

 5 further discussion?  Seeing none, I call for the vote.

 6 All in favor of --

 7             DR. ESLINGER:  Is it still open for

 8 discussion?

 9             PRESIDENT FONG:  Absolutely.

10             DR. ESLINGER:  I believe the board is one of

11 the victims in this process.

12             MR. MINSTREL:  I agree.

13             DR. ESLINGER:  The board is backed in a corner

14 to apply the letter of the law.  And if we want to look at

15 the records and see how many physicians in Nevada have a

16 license in other states, and how many don't, and we're

17 being asked to make an exception for one individual who we

18 all agree is a great guy, he's a good physician, practices

19 quality of medicine.

20             But, the law is the law.  And there is no

21 exception to that.  And I believe that is what we're

22 applying to.

23             So I believe the board was backed in a corner

24 by the AG's office by a complaint from a member of the
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 1 public who was his patient, and that's what set this whole

 2 thing in motion.

 3             This is not us grinding an axe against Dr.

 4 Gerber.  He's certainly caught up in it.  But the issues

 5 are far bigger than that.  And if we don't decide this

 6 properly, long after we're gone there is going to be

 7 ramifications in this state to our profession.  That is

 8 what is at stake here.

 9             PRESIDENT FONG:  Thank you, Dr. Eslinger.

10             Anybody else?

11             MR. MINSTREL:  I feel that the patient

12 actually was --

13             PRESIDENT FONG:  No, that's nothing to do with

14 this.  Please.

15             MR. MINSTREL:  Thank you.  Withdraw.

16             PRESIDENT FONG:  I appreciate you always

17 bringing up stuff.  Let's be careful with that.

18             Seeing no further discussion, we have a motion

19 on the floor that we return $30,000 to Michael Gerber, and

20 all in favor of that motion please signify by saying aye.

21             MS. SMITH:  Aye.

22             MR. MINSTREL:  Aye.

23             PRESIDENT FONG:  We have two ayes by K.J.

24 Smith and Don Minstrel.
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 1             All opposed to return the 30,000 please

 2 signify by saying nay.

 3             MS. KENNEDY:  Nay.

 4             DR. IBARRA:  Nay.

 5             DR. ESLINGER:  Nay.

 6             PRESIDENT FONG:  Three votes against, so the

 7 motion fails.

 8             So any additional public comment?

 9             Seeing none, I make a motion to adjourn

10             MR. OTT:  Again, before you adjourn.  There's

11 been a rejection of the motion to deny.  There has been no

12 finding the attorney's fees were warranted or they should

13 be taken based on the new violation.

14             I think in order to make sure the record is

15 clear the board could hear from Mr. Dickerson or Ms.

16 Bordelove if they wanted to on this issue.  It's an

17 important issue, and I think the board needs to make a

18 motion affirmatively finding whatever they want to find,

19 not just relying on a rejected motion.

20             MS. SMITH:  Where did the 30,000 go?

21             MS. KENNEDY:  To the AG's office.

22             PRESIDENT FONG:  Is that a motion?

23             MS. KENNEDY:  No.  I would say I would like to

24 hear from Ms. Bordelove on this issue.

0056

 1             PRESIDENT FONG:  Rosalie, would you like to

 2 make any comments?

 3             MS. BORDELOVE:  Regarding attorney's fees?  I

 4 mean, I can -- it's really up to the board what it would

 5 like to do.  I can give you a bit of a rundown, if you

 6 like, on where those attorney's fees came from.  I've had

 7 a look at the work that Ms. Risoul, the deputy attorney

 8 general that prosecuted this matter originally.  I've had

 9 a look at what hours were expended, and a little bit of

10 what they were.

11             If you would like a little bit of a rundown, I

12 guess, of where the attorney's fees came from, is that

13 what you're looking for?

14             MS. KENNEDY:  My question really is, the

15 30,000 does not even begin to cover all of the attorney

16 fees and the board fees in this matter.  Is that correct?

17             MS. BORDELOVE:  That's correct.  From what

18 I've looked at, the total amount of fees in the matter

19 through the hearings, this does not include the remand

20 hearing and things, but I don't know if you want to

21 include that.

22             But through the original hearing there were, I

23 think, over $40,000 in attorney fees.  That included both

24 Ms. Risoul's fees and fees to the AG's office for Miss
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 1 Bradley acting as board counsel, because the board does --

 2 at any point, as you do right now, you have two deputy

 3 attorneys general present, because it's a conflict to have

 4 the same one be both a prosecutor and board counsel at the

 5 same time.

 6             The board has the ability to keep to

 7 basically -- you're going to have to clear one with

 8 attorney fees right now, I believe.  I can tell you it

 9 was, I think, over $40,000 in fees originally, but you may

10 make your own determination of a number if you want to

11 order fees right now, or do no fees.  It's your choice.

12             MS. KENNEDY:  I make a motion that because the

13 board has fees, the attorney's fees were obviously not

14 adequately covered in the initial asking of the money, and

15 I would like to have an accounting so that we can divvy up

16 the money as to where it needs to go appropriately.

17 That's my motion.

18             PRESIDENT FONG:  We have a motion on the floor

19 for -- Diane Kennedy has stated for additional fees.  Is

20 there a second?

21             DR. ESLINGER:  Second.

22             PRESIDENT FONG:  So we have a second by Dr.

23 Eslinger.  Any discussion on this issue?

24             MR. MINSTREL:  I believe that we did decide on
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 1 30, and I thought that was --

 2             MS. KENNEDY:  We were advised by our attorney

 3 who --

 4             MR. MINSTREL:  Who said it was higher, but --

 5             MS. KENNEDY:  No.  She said --

 6             MR. MINSTREL:  We agreed to that.

 7             MS. KENNEDY:  No.  She told us, and you can go

 8 back and look at the transcript.  She said that's going to

 9 be the cap of my fees.  And we were advised by Bradley

10 that we had to put a cap, we couldn't let this ongoing

11 amount go on and on, and she did not -- and Miss Eklof in

12 that meeting stated what our fees were.  And the

13 prosecuting attorney general stated the wrong fees that

14 were not adequate.

15             MR. MINSTREL:  Right.  But if they make a

16 statement, it is basically what they had agreed to.  And

17 so I don't believe they have a right to come back --

18             MS. KENNEDY:  I'm not suggesting that we go

19 after anybody for money.  I am saying that this board

20 needs to do our fiduciary homework and figure out what the

21 board's out, and what the AG's office is out, and figure

22 out how that money needs to be disbursed.

23             MR. MINSTREL:  Well, I know the citizens of

24 the state of Nevada pay a lot in tax, so I think some of
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 1 that should be covered by themselves.

 2             Honestly, they're not operating without money.

 3 They don't have to get money from these cases.

 4             MS. KENNEDY:  Yes, they do.  Yes, they do.

 5 The attorney general's office is paid by the entity that

 6 they represent.

 7             MR. MINSTREL:  That would be a conflict then.

 8 That would be like a kangaroo court, because they need

 9 their fees.

10             MS. KENNEDY:  We don't need their fees.

11             MR. MINSTREL:  Right.  We don't get anything

12 for this.

13             MS. KENNEDY:  We have a right to not use the

14 attorney general's office.  There are many boards that

15 have their own in-house legal counsel.

16             PRESIDENT FONG:  Let's stay on topic here.

17             We have a motion on the floor that the costs

18 of all these proceedings should basically be reassessed,

19 and that fair amounts, essentially, be assigned to the

20 parties forgoing here.

21             So is there any further discussion?

22             MR. OTT:  I'm not sure that I understand the

23 motion.  Is it a request for a continuance to a future

24 date so you can get more information?
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 1             MS. KENNEDY:  Yes.  Thank you.  In other

 2 words, I don't think tonight we have enough information to

 3 say $30,000 should go to the AG's office.

 4             MR. OTT:  Understood.  And so you would be

 5 requesting like a detailed billing?

 6             MS. EKLOF:  We have that.

 7             MS. KENNEDY:  She's not prepared tonight to

 8 present to this board.

 9             MR. OTT:  I just wanted to make sure that I

10 understood.

11             MR. DICKERSON:  Would Dr. Gerber get a chance

12 to look at that material too?

13             PRESIDENT FONG:  Absolutely.

14             MR. DICKERSON:  And comment upon it?

15             PRESIDENT FONG:  Yes.

16             MS. KENNEDY:  It's all public record.

17             MR. DICKERSON:  I understand.  I just want to

18 make it clear.

19             PRESIDENT FONG:  Without any further

20 discussion, I call for a vote on this item, that we ask

21 for a stay until we can further address this.  All in

22 favor of that please signify by saying aye.

23             DR. ESLINGER:  Aye.

24             DR. IBARRA:  Aye.
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 1             MS. KENNEDY:  Aye.

 2             MR. MINSTREL:  Nay

 3             MS. SMITH:  Nay.

 4             PRESIDENT FONG:  So we have three ayes, two

 5 nays, motion carries.

 6             Any further public comment?  If not, can I

 7 have a motion to adjourn.

 8             DR. ESLINGER:  So moved.

 9             PRESIDENT FONG:  Thank you, Dr. Eslinger.  Do

10 I have a second to adjourn?

11             DR. IBARRA:  Second.

12             PRESIDENT FONG:  Second by Dr. Ibarra.

13             All in favor of adjourning please say aye.

14             (All board members say aye.)

15             PRESIDENT FONG:  The meeting is adjourned.  It

16 is 7:25.

17                             -oOo-

18

19

20

21

22

23

24
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 1 STATE OF NEVADA.)

 2                  )   ss.

 3 COUNTY OF WASHOE)

 4

 5             I, CAROL HUMMEL, a notary public in and for

 6 the County of Washoe, State of Nevada, do hereby certify:

 7             That on Tuesday, the 29th day of January,

 8 2019, I reported the proceedings in the matter entitled

 9 herein;

10             That said transcript which appears

11 hereinbefore was taken in verbatim stenotype notes by me

12 and thereafter transcribed into typewriting as herein

13 appears to the best of my knowledge, skill and ability and

14 is a true record thereof.

15             I further certify that I am not an attorney or

16 counsel for any of the parties, nor a relative or employee

17 of any attorney or counsel connected with the action, nor

18 financially interested in the action.

19

20

21

22                               ______________________

                                 CAROL HUMMEL, CCR #340

23

24
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		197						LN		8		12		false		          12 to drive up here and see what it was like, so we drove up.				false

		198						LN		8		13		false		          13             PRESIDENT FONG:  Congratulations.  We'll be				false

		199						LN		8		14		false		          14 seeing you soon.				false

		200						LN		8		15		false		          15             Item number 6.  We have the deliberation and				false

		201						LN		8		16		false		          16 decision on what actions to take on the remand of the				false

		202						LN		8		17		false		          17 Second Judicial Court Case number CV17-02142, which is				false

		203						LN		8		18		false		          18 pursuant to a Petition for Judicial Review filed by				false

		204						LN		8		19		false		          19 Dr. Michael Gerber regarding discipline issued by this				false

		205						LN		8		20		false		          20 Board.				false

		206						LN		8		21		false		          21             The Board will consider briefs filed by the				false

		207						LN		8		22		false		          22 parties, and receive oral arguments in the matter.				false

		208						LN		8		23		false		          23             Before we start, I think we had an item that				false

		209						LN		8		24		false		          24 we began to discuss, or is there any other discussion that				false

		210						PG		9		0		false		page 9				false

		211						LN		9		1		false		           1 we need to have?  Any board members want to bring up				false

		212						LN		9		2		false		           2 anything?				false

		213						LN		9		3		false		           3             I think you wanted a clarification from				false

		214						LN		9		4		false		           4 Mr. Ott about the recusal.				false

		215						LN		9		5		false		           5             MR. OTT:  The issue raised was a relationship				false

		216						LN		9		6		false		           6 between a board member and Dr. Gerber.  My understanding				false

		217						LN		9		7		false		           7 is, my recollection was from the prior meeting that there				false

		218						LN		9		8		false		           8 was no fiduciary relationship, and that Dr. Eslinger				false

		219						LN		9		9		false		           9 previously set forth his understanding of the current				false

		220						LN		9		10		false		          10 relationship, and then disclosed that he was not biased,				false

		221						LN		9		11		false		          11 and he was able to be impartial in this matter.				false

		222						LN		9		12		false		          12             As long as there is no pecuniary relationship,				false

		223						LN		9		13		false		          13 and the facts that you recited last time are true, you				false

		224						LN		9		14		false		          14 would still be able to sit on this matter.  But I'll leave				false

		225						LN		9		15		false		          15 it to you to let us know if there's any update from the				false

		226						LN		9		16		false		          16 last meeting or if the relationship --				false

		227						LN		9		17		false		          17             DR. ESLINGER:  No.  I recused myself from the				false

		228						LN		9		18		false		          18 original decision but felt that the current situation I				false

		229						LN		9		19		false		          19 could provide an unbiased opinion.				false

		230						LN		9		20		false		          20             MR. OTT:  Was there a factual change between				false

		231						LN		9		21		false		          21 the original decision and now?  I thought there was a				false

		232						LN		9		22		false		          22 factual change.  Was there not?  I'm misremembering?				false

		233						LN		9		23		false		          23             MS. KENNEDY:  I thought you were no longer a				false

		234						LN		9		24		false		          24 patient.				false

		235						PG		10		0		false		page 10				false

		236						LN		10		1		false		           1             DR. ESLINGER:  No, I'm not.				false

		237						LN		10		2		false		           2             MS. KENNEDY:  So that's what the factual				false

		238						LN		10		3		false		           3 change is.				false

		239						LN		10		4		false		           4             MR. OTT:  That was my recollection.  Thank you				false

		240						LN		10		5		false		           5 for the clarification.				false

		241						LN		10		6		false		           6             MS. KENNEDY:  In regard to my question, so				false

		242						LN		10		7		false		           7 that we're totally on the same page here, with Board				false

		243						LN		10		8		false		           8 Member Smith and her relationship.				false

		244						LN		10		9		false		           9             MR. OTT:  So there is an obligation for				false

		245						LN		10		10		false		          10 members to recuse themselves when there is a financial				false

		246						LN		10		11		false		          11 relationship that would render them unable to come to a				false

		247						LN		10		12		false		          12 fair, unbiased opinion.  There's also an ability to recuse				false

		248						LN		10		13		false		          13 yourself whenever you are unable to come to a fair and				false

		249						LN		10		14		false		          14 unbiased decision based on another relationship.				false

		250						LN		10		15		false		          15             So I'm unaware of any financial relationship				false

		251						LN		10		16		false		          16 that would require recusal under the statutes.  If there				false

		252						LN		10		17		false		          17 is a personal relationship that would prevent a member				false

		253						LN		10		18		false		          18 from being unbiased, they could certainly state that and				false

		254						LN		10		19		false		          19 recuse themselves.				false

		255						LN		10		20		false		          20             MS. KENNEDY:  Thank you.  I just wanted to				false

		256						LN		10		21		false		          21 have everything clear so that nothing could come back on				false

		257						LN		10		22		false		          22 that.				false

		258						LN		10		23		false		          23             PRESIDENT FONG:  You're satisfied with the				false

		259						LN		10		24		false		          24 answer?				false

		260						PG		11		0		false		page 11				false

		261						LN		11		1		false		           1             MS. KENNEDY:  Yes.  He's our attorney.				false

		262						LN		11		2		false		           2             PRESIDENT FONG:  Sounds good.  Before I allow				false

		263						LN		11		3		false		           3 for counsels to deliberate or make their argument, is				false

		264						LN		11		4		false		           4 there anything else that any of the board members need to				false

		265						LN		11		5		false		           5 say or to ask anyone?				false

		266						LN		11		6		false		           6             MS. KENNEDY:  Can we ask questions?				false

		267						LN		11		7		false		           7             PRESIDENT FONG:  At this point if there is				false

		268						LN		11		8		false		           8 anything that needs to be clarified before we get started,				false

		269						LN		11		9		false		           9 I'll allow it.				false

		270						LN		11		10		false		          10             MS. KENNEDY:  I would like to know the status				false

		271						LN		11		11		false		          11 of Dr. Gerber's pending renewal of his licenses.  Since				false

		272						LN		11		12		false		          12 our last meeting with him what the status of his renewal				false

		273						LN		11		13		false		          13 in California and Washington, D.C. is.				false

		274						LN		11		14		false		          14             MR. MINSTREL:  Do you want to address that,				false

		275						LN		11		15		false		          15 Jeff?				false

		276						LN		11		16		false		          16             MR. DICKERSON:  Sure.  Can I be recognized?				false

		277						LN		11		17		false		          17             PRESIDENT FONG:  Yes, sir, please.				false

		278						LN		11		18		false		          18             Mr. Dickerson, Dr. Gerber's counsel, will				false

		279						LN		11		19		false		          19 address and I will allow it.				false

		280						LN		11		20		false		          20             MR. DICKERSON:  Based on Department 1's				false

		281						LN		11		21		false		          21 decision, the aliphatic licensure is not necessary.  There				false

		282						LN		11		22		false		          22 was a withdrawal of the effort in D.C. and California to				false

		283						LN		11		23		false		          23 obtain reinstatement of those licenses, because under her				false

		284						LN		11		24		false		          24 order those are no longer necessary for renewals.				false

		285						PG		12		0		false		page 12				false

		286						LN		12		1		false		           1             PRESIDENT FONG:  Anything further?				false

		287						LN		12		2		false		           2             MS. KENNEDY:  Huh-uh.				false

		288						LN		12		3		false		           3             PRESIDENT FONG:  All right.				false

		289						LN		12		4		false		           4             MR. MINSTREL:  What position would that put				false

		290						LN		12		5		false		           5 this board in?				false

		291						LN		12		6		false		           6             PRESIDENT FONG:  At this point it's just a				false

		292						LN		12		7		false		           7 point of clarification.				false

		293						LN		12		8		false		           8             If there is no other comment, I'm going to				false

		294						LN		12		9		false		           9 allow each of the counsel to present for 15 minutes,				false

		295						LN		12		10		false		          10 maximum.				false

		296						LN		12		11		false		          11             Mr. Ott, is there an order I have to follow,				false

		297						LN		12		12		false		          12 which counsel first?				false

		298						LN		12		13		false		          13             MR. OTT:  No.  I think generally the party				false

		299						LN		12		14		false		          14 bearing the burden, which would be Miss Bordelove, would				false

		300						LN		12		15		false		          15 go first.				false

		301						LN		12		16		false		          16             Just to note for the record, neither party				false

		302						LN		12		17		false		          17 requested an argument, so I don't know if 15 minutes is an				false

		303						LN		12		18		false		          18 acceptable time, or if they have even prepared anything.				false

		304						LN		12		19		false		          19 But we did agendize it so the board could hear argument if				false

		305						LN		12		20		false		          20 the board would like to.				false

		306						LN		12		21		false		          21             MS. SMITH:  I don't.				false

		307						LN		12		22		false		          22             PRESIDENT FONG:  Just to say that I'm true to				false

		308						LN		12		23		false		          23 my word, since -- actually, I've never had you introduce				false

		309						LN		12		24		false		          24 yourself.				false

		310						PG		13		0		false		page 13				false

		311						LN		13		1		false		           1             THE REPORTER:  I'm Carol.  Carol Hummel.				false

		312						LN		13		2		false		           2             MR. FONG:  We want to make sure Carol has this				false

		313						LN		13		3		false		           3 for the record.				false

		314						LN		13		4		false		           4             Rosalie, would you like to go first?				false

		315						LN		13		5		false		           5             MS. BORDELOVE:  Sorry.  I had you on mute.  I				false

		316						LN		13		6		false		           6 would be happy to make some arguments.  I will keep it				false

		317						LN		13		7		false		           7 fairly brief.				false

		318						LN		13		8		false		           8             Essentially, the judge's order on the petition				false

		319						LN		13		9		false		           9 for judicial review required the board to re-evaluate the				false

		320						LN		13		10		false		          10 facts in the record under NRS 630A.325 as opposed to				false

		321						LN		13		11		false		          11 630A.230 which the board had evaluated previously.				false

		322						LN		13		12		false		          12             630A.325(1) requires to renew a license or				false

		323						LN		13		13		false		          13 certificate on or before January 1st of each year.  An				false

		324						LN		13		14		false		          14 applicant must apply to the board for renewal, pay an				false

		325						LN		13		15		false		          15 annual fee, submit evidence to the board regarding				false

		326						LN		13		16		false		          16 continuing education, and submit all information required				false

		327						LN		13		17		false		          17 to complete the renewal.				false

		328						LN		13		18		false		          18             I would argue that that would include any				false

		329						LN		13		19		false		          19 information requested on the renewal form.  The 2017				false

		330						LN		13		20		false		          20 renewal form at issue in this case requested, it had a				false

		331						LN		13		21		false		          21 line to write all, to states, territories or foreign				false

		332						LN		13		22		false		          22 countries where you currently hold a license to practice				false

		333						LN		13		23		false		          23 medicine.				false

		334						LN		13		24		false		          24             And I want to emphasize that language.				false

		335						PG		14		0		false		page 14				false

		336						LN		14		1		false		           1 Currently hold a license to practice medicine.				false

		337						LN		14		2		false		           2             Dr. Gerber listed his Washington, D.C. license				false

		338						LN		14		3		false		           3 which is, I think, undisputed at this point that that				false

		339						LN		14		4		false		           4 license was inactive, that he was and is restricted, that				false

		340						LN		14		5		false		           5 he may not practice medicine in that jurisdiction.				false

		341						LN		14		6		false		           6             And I want to point the board still to NRS				false

		342						LN		14		7		false		           7 630A.350 which was alleged, a violation of that statute				false

		343						LN		14		8		false		           8 was alleged in the first claim for relief under the				false

		344						LN		14		9		false		           9 original complaint in this matter.  And that is the				false

		345						LN		14		10		false		          10 board's primary disciplinary statute.				false

		346						LN		14		11		false		          11             Subsection 3 of that statute lists grounds for				false

		347						LN		14		12		false		          12 discipline, including obtaining, maintaining, or renewing				false

		348						LN		14		13		false		          13 or attempting to maintain or renew a homeopathic license				false

		349						LN		14		14		false		          14 by bribery, fraud, misrepresentation, or by any				false

		350						LN		14		15		false		          15 misleading, inaccurate or incomplete statement.				false

		351						LN		14		16		false		          16             And I believe, and I would like you to decide				false

		352						LN		14		17		false		          17 for yourself, that listing the D.C. license under that				false

		353						LN		14		18		false		          18 line without any note, which would have been easy to add				false

		354						LN		14		19		false		          19 to it regarding the restricted and inactive nature of the				false

		355						LN		14		20		false		          20 license is, at a minimum, a misleading and inaccurate or				false

		356						LN		14		21		false		          21 incomplete statement which is grounds for discipline.				false

		357						LN		14		22		false		          22             And I respectfully request that the board find				false

		358						LN		14		23		false		          23 that there is a violation of the law there, and then issue				false

		359						LN		14		24		false		          24 discipline accordingly.				false

		360						PG		15		0		false		page 15				false

		361						LN		15		1		false		           1             I would just want to point to a couple of				false

		362						LN		15		2		false		           2 arguments that Dr. Gerber's counsel made in the past				false

		363						LN		15		3		false		           3 regarding the board's knowledge of the -- the board				false

		364						LN		15		4		false		           4 staff's knowledge of the nature of the Washington, D.C.				false

		365						LN		15		5		false		           5 license over 10 years ago.				false

		366						LN		15		6		false		           6             And I want to point to the fact that there is				false

		367						LN		15		7		false		           7 no evidence in the record that Dr. Gerber ever had any				false

		368						LN		15		8		false		           8 knowledge that the board was in any way aware of this.				false

		369						LN		15		9		false		           9 And his choice to neglect to make a note or inform the				false

		370						LN		15		10		false		          10 board regarding the Washington, D.C. license was because				false

		371						LN		15		11		false		          11 he hoped the board would never find out.				false

		372						LN		15		12		false		          12             But whether or not the board knew in the past,				false

		373						LN		15		13		false		          13 there is significant case law to show that the board is				false

		374						LN		15		14		false		          14 not stopped from enforcing the law in the future.  I want				false

		375						LN		15		15		false		          15 to kind of clarify that.  Otherwise, I would ask that the				false

		376						LN		15		16		false		          16 board still find there is a violation here, and then				false

		377						LN		15		17		false		          17 decide the discipline from there.				false

		378						LN		15		18		false		          18             PRESIDENT FONG:  Thank you, Rosalie.  Does				false

		379						LN		15		19		false		          19 that conclude your comments?				false

		380						LN		15		20		false		          20             MS. BORDELOVE:  Yes, it does.				false

		381						LN		15		21		false		          21             PRESIDENT FONG:  Mr. Dickerson, would you like				false

		382						LN		15		22		false		          22 to make any comments to the board?				false

		383						LN		15		23		false		          23             MR. DICKERSON:  Thank you, Mr. President.				false

		384						LN		15		24		false		          24             PRESIDENT FONG:  Please.				false

		385						PG		16		0		false		page 16				false

		386						LN		16		1		false		           1             MR. DICKERSON:  Thank you.  The board should				false

		387						LN		16		2		false		           2 revisit the amended complaint in this matter.  That				false

		388						LN		16		3		false		           3 complaint says nothing about the renewal statute and says				false

		389						LN		16		4		false		           4 nothing about the circumstances of answering this question				false

		390						LN		16		5		false		           5 to which Ms. Bordelove is referring.  This is not at issue				false

		391						LN		16		6		false		           6 in this proceeding.				false

		392						LN		16		7		false		           7             What is at issue in this proceeding is the				false

		393						LN		16		8		false		           8 original Amended Complaint in this matter which was based				false

		394						LN		16		9		false		           9 on the wrong statute as Department 1 found.  That has not				false

		395						LN		16		10		false		          10 changed.  That Amended Complaint still stands as the				false

		396						LN		16		11		false		          11 operative pleading in this case.  That is the charging				false

		397						LN		16		12		false		          12 document against which Dr. Gerber has to defend himself.				false

		398						LN		16		13		false		          13             Dr. Gerber made a motion to dismiss based upon				false

		399						LN		16		14		false		          14 the same arguments that Judge Drakulich adopted.  Those				false

		400						LN		16		15		false		          15 arguments having been adopted, meaning that that motion to				false

		401						LN		16		16		false		          16 dismiss should have been granted in the first instance.				false

		402						LN		16		17		false		          17             The board should vacate its prior order that				false

		403						LN		16		18		false		          18 was remanded, and should vote to grant that motion to				false

		404						LN		16		19		false		          19 dismiss, and dismiss the Amended Complaint with prejudice.				false

		405						LN		16		20		false		          20 That is how this is easily resolved, and how Department				false

		406						LN		16		21		false		          21 1's order, Judge Drakulich's order, is easily satisfied.				false

		407						LN		16		22		false		          22             This idea of converting what isn't there into				false

		408						LN		16		23		false		          23 what the district attorney or the deputy attorney general				false

		409						LN		16		24		false		          24 wants to be there, can't be done.  It just can't be done				false

		410						PG		17		0		false		page 17				false

		411						LN		17		1		false		           1 at this stage of the proceedings.				false

		412						LN		17		2		false		           2             So even if it could be done, however, Judge				false

		413						LN		17		3		false		           3 Drakulich has already addressed the issue of the				false

		414						LN		17		4		false		           4 untruthfulness allegation.  And she went to the root of				false

		415						LN		17		5		false		           5 it.  She didn't just talk about what statute applied, she				false

		416						LN		17		6		false		           6 went to the root and heart of the matter and said that				false

		417						LN		17		7		false		           7 substantial evidence does not support the board's				false

		418						LN		17		8		false		           8 conclusion of law that he was untruthful on his renewal				false

		419						LN		17		9		false		           9 applications.				false

		420						LN		17		10		false		          10             Even if Ms. Bordelove is correct in the fact				false

		421						LN		17		11		false		          11 that those questions on the application were not				false

		422						LN		17		12		false		          12 accurately answered, that doesn't end the inquiry, because				false

		423						LN		17		13		false		          13 Department 1 has found that those questions were				false

		424						LN		17		14		false		          14 immaterial to the decision to renew under the renewal				false

		425						LN		17		15		false		          15 statute.				false

		426						LN		17		16		false		          16             The board can ask all the questions it wants				false

		427						LN		17		17		false		          17 on an application form, the falsity of which has to be				false

		428						LN		17		18		false		          18 material to the decision of whether to grant or deny a				false

		429						LN		17		19		false		          19 renewal.  And because of Department 1's ruling that those				false

		430						LN		17		20		false		          20 questions and the answers to them are not pertinent to the				false

		431						LN		17		21		false		          21 renewal process, there is no material falsehood, there's				false

		432						LN		17		22		false		          22 no material untruthfulness, there's no material				false

		433						LN		17		23		false		          23 misrepresentation, and therefore there is no basis upon				false

		434						LN		17		24		false		          24 which to impose discipline for what Ms. Bordelove is				false

		435						PG		18		0		false		page 18				false

		436						LN		18		1		false		           1 contending should be done.				false

		437						LN		18		2		false		           2             The board has already been through this				false

		438						LN		18		3		false		           3 administratively, has spent three days on this before, and				false

		439						LN		18		4		false		           4 since spent a few hours.  And here we are about to embark				false

		440						LN		18		5		false		           5 on a consideration of a proposal that is simply going to				false

		441						LN		18		6		false		           6 lead to another petition for judicial review and other				false

		442						LN		18		7		false		           7 consequences, possibly.				false

		443						LN		18		8		false		           8             And Department 1 is set up.  She is not going				false

		444						LN		18		9		false		           9 to go against her order.  She is not going say, well,				false

		445						LN		18		10		false		          10 maybe I was wrong on that, no substantial evidence to				false

		446						LN		18		11		false		          11 support the finding of untruthfulness.  She is not going				false

		447						LN		18		12		false		          12 to do that.  She is going to say, that's what I said				false

		448						LN		18		13		false		          13 before.  I remanded it to you to comply with my order.				false

		449						LN		18		14		false		          14 You didn't comply with my order, and therefore I'm				false

		450						LN		18		15		false		          15 reversing you again.				false

		451						LN		18		16		false		          16             And in that instance I think she will probably				false

		452						LN		18		17		false		          17 put an end to it with an order of reversal with				false

		453						LN		18		18		false		          18 instructions on remand that you do what I'm asking you to				false

		454						LN		18		19		false		          19 do, and which Dr. Gerber is asking you to do, which is to				false

		455						LN		18		20		false		          20 vacate the prior order of October 24th of 2017, put that				false

		456						LN		18		21		false		          21 out of the way.				false

		457						LN		18		22		false		          22             The Amended Complaint still exists, go back				false

		458						LN		18		23		false		          23 and grant the motion that Judge Drakulich agreed with, the				false

		459						LN		18		24		false		          24 reasons of which Judge Drakulich agreed with, adopt that				false

		460						PG		19		0		false		page 19				false

		461						LN		19		1		false		           1 reasoning, grant that motion with prejudice, and dismiss				false

		462						LN		19		2		false		           2 the Amended Complaint.				false

		463						LN		19		3		false		           3             As I have also argued, and the deputy attorney				false

		464						LN		19		4		false		           4 general does not argue otherwise, Nevada law is clear that				false

		465						LN		19		5		false		           5 the $30,000 paid by Dr. Gerber should be paid back for the				false

		466						LN		19		6		false		           6 reasons stated in our brief.  We maintain that the				false

		467						LN		19		7		false		           7 imposition of restrictions, including the supervision by				false

		468						LN		19		8		false		           8 Dr. Dublin at $2,000 a month should be reimbursed as well.				false

		469						LN		19		9		false		           9             But I would leave that later part to your				false

		470						LN		19		10		false		          10 discretion.  But I don't think there's any discretion as				false

		471						LN		19		11		false		          11 to the $30,000.				false

		472						LN		19		12		false		          12             Based upon that, we would ask that the board				false

		473						LN		19		13		false		          13 act accordingly.  Thank you.				false

		474						LN		19		14		false		          14             PRESIDENT FONG:  Thank you both for keeping				false

		475						LN		19		15		false		          15 comments brief.  You both got done under five minutes.				false

		476						LN		19		16		false		          16             I'm opening up to discussion.  But, Rosalie,				false

		477						LN		19		17		false		          17 do you have anything else that you want to rebut?  I'll				false

		478						LN		19		18		false		          18 give you both a chance to do that.				false

		479						LN		19		19		false		          19             MS. BORDELOVE:  I have a couple comments,				false

		480						LN		19		20		false		          20 nothing extensive.  But I would like to point you, I think				false

		481						LN		19		21		false		          21 in your board packet is the original Complaint.  And the				false

		482						LN		19		22		false		          22 first claim for relief states by falsely indicating that				false

		483						LN		19		23		false		          23 he was licensed in good standing to practice allopathic or				false

		484						LN		19		24		false		          24 osteopathic medicine in any state or country, the District				false

		485						PG		20		0		false		page 20				false

		486						LN		20		1		false		           1 of Columbia or territory or possession of the United				false

		487						LN		20		2		false		           2 States, Respondent provided an untrue statement to the				false

		488						LN		20		3		false		           3 board on his renewal licensure application in violation of				false

		489						LN		20		4		false		           4 NRS 630A.350, and which is grounds for disciplinary				false

		490						LN		20		5		false		           5 action.				false

		491						LN		20		6		false		           6             And I understand that opposing counsel thinks				false

		492						LN		20		7		false		           7 that that is somehow tied to the licensing statute, and				false

		493						LN		20		8		false		           8 because it doesn't specifically mention the renewal				false

		494						LN		20		9		false		           9 statute it somehow is invalid.  That argument just doesn't				false

		495						LN		20		10		false		          10 have a lot of base.				false

		496						LN		20		11		false		          11             The district court made no reading or mention				false

		497						LN		20		12		false		          12 even of the disciplinary statute which is the most				false

		498						LN		20		13		false		          13 important statute here.  It's the statute that gives the				false

		499						LN		20		14		false		          14 board the statutory authority to issue discipline.  And in				false

		500						LN		20		15		false		          15 this case under 630A.350(3) it allows for discipline for a				false

		501						LN		20		16		false		          16 false, misleading -- it goes for the full range from fraud				false

		502						LN		20		17		false		          17 down to simply an inaccurate statement.				false

		503						LN		20		18		false		          18             And I want to point that his statements on the				false

		504						LN		20		19		false		          19 applications were at a minimum inaccurate and misleading.				false

		505						LN		20		20		false		          20             The other thing I'll just mention is on the				false

		506						LN		20		21		false		          21 attorney's fee issue with reimbursement.  Counsel				false

		507						LN		20		22		false		          22 continues to argue that his client should be reimbursed				false

		508						LN		20		23		false		          23 for costs and all sorts of things, including interest, but				false

		509						LN		20		24		false		          24 has listed absolutely zero case law or statutory authority				false

		510						PG		21		0		false		page 21				false

		511						LN		21		1		false		           1 that the board even has the power to reimburse those				false

		512						LN		21		2		false		           2 things.				false

		513						LN		21		3		false		           3             So the board's first decision here is whether				false

		514						LN		21		4		false		           4 there was a violation of the law.  I think after that the				false

		515						LN		21		5		false		           5 board can make any decision regarding the attorney's fees				false

		516						LN		21		6		false		           6 issue.  But I just wanted to point that part out.				false

		517						LN		21		7		false		           7             PRESIDENT FONG:  Thank you.				false

		518						LN		21		8		false		           8             Mr. Dickerson, any rebuttal?				false

		519						LN		21		9		false		           9             MR. DICKERSON:  Department 1 did address				false

		520						LN		21		10		false		          10 discipline, found that there was no basis to support a				false

		521						LN		21		11		false		          11 finding of untruthfulness.  End of story on discipline.				false

		522						LN		21		12		false		          12 Nothing further.				false

		523						LN		21		13		false		          13             PRESIDENT FONG:  Thank you, sir.				false

		524						LN		21		14		false		          14             Board members, discussion.				false

		525						LN		21		15		false		          15             MS. SMITH:  We have discussed this several				false

		526						LN		21		16		false		          16 times.  I think that everyone pretty well -- if they have				false

		527						LN		21		17		false		          17 done their homework would be able to make a motion and				false

		528						LN		21		18		false		          18 vote correctly.  That's my personal opinion, because we				false

		529						LN		21		19		false		          19 have discussed this and studied this numerous times.				false

		530						LN		21		20		false		          20             MS. KENNEDY:  How much -- does everyone				false

		531						LN		21		21		false		          21 understand the judge's order?  Has everyone read it,				false

		532						LN		21		22		false		          22 dissected it, and understands the judge's order?				false

		533						LN		21		23		false		          23             I think it's extremely important to understand				false

		534						LN		21		24		false		          24 exactly what this order is talking about.				false

		535						PG		22		0		false		page 22				false

		536						LN		22		1		false		           1             MS. EKLOF:  All items being discussed here,				false

		537						LN		22		2		false		           2 the documents are all in your packets.				false

		538						LN		22		3		false		           3             MS. KENNEDY:  Plus, they were previously sent				false

		539						LN		22		4		false		           4 to us over time.  So everyone on the board should have				false

		540						LN		22		5		false		           5 gone through, looked through and determined, and				false

		541						LN		22		6		false		           6 especially based on written arguments from both sides of				false

		542						LN		22		7		false		           7 the parties to dissect as far as what their arguments are,				false

		543						LN		22		8		false		           8 according to what the judge is saying, and then augmented				false

		544						LN		22		9		false		           9 today by oral arguments.				false

		545						LN		22		10		false		          10             PRESIDENT FONG:  I believe there's				false

		546						LN		22		11		false		          11 clarification on the floor here.  I haven't heard anybody				false

		547						LN		22		12		false		          12 answering Ms. Kennedy.				false

		548						LN		22		13		false		          13             First off, let me just ask as the chair, has				false

		549						LN		22		14		false		          14 everybody actually read this?				false

		550						LN		22		15		false		          15             (All board members respond yes.)				false

		551						LN		22		16		false		          16             PRESIDENT FONG:  So everyone has read this.				false

		552						LN		22		17		false		          17 Do you understand what is in this document?				false

		553						LN		22		18		false		          18             (All board members respond yes.)				false

		554						LN		22		19		false		          19             PRESIDENT FONG:  For the record, we do				false

		555						LN		22		20		false		          20 understand that.				false

		556						LN		22		21		false		          21             So now we have before us arguments on this				false

		557						LN		22		22		false		          22 matter.  Are there discussions further that people want to				false

		558						LN		22		23		false		          23 bring up points for?				false

		559						LN		22		24		false		          24             DR. ESLINGER:  I have a question about how can				false

		560						PG		23		0		false		page 23				false

		561						LN		23		1		false		           1 a judge say that an application for license, there's no				false

		562						LN		23		2		false		           2 question that it was inaccurate when it was pointedly				false

		563						LN		23		3		false		           3 inaccurate?				false

		564						LN		23		4		false		           4             MS. KENNEDY:  If you read through it, Bob,				false

		565						LN		23		5		false		           5 you'll see some conflicts of her opinion in here.  And if				false

		566						LN		23		6		false		           6 you read through, there are conflicts within her order to				false

		567						LN		23		7		false		           7 that.				false

		568						LN		23		8		false		           8             DR. ESLINGER:  Can you explain to me how a				false

		569						LN		23		9		false		           9 judge can say this didn't happen when in point of fact				false

		570						LN		23		10		false		          10 it's in print that it did happen?				false

		571						LN		23		11		false		          11             PRESIDENT FONG:  Mr. Ott, I'm going to ask you				false

		572						LN		23		12		false		          12 to render an opinion about possibly the difference in what				false

		573						LN		23		13		false		          13 Judge Drakulich's take on the issue was versus apparently				false

		574						LN		23		14		false		          14 what has been put on a form.				false

		575						LN		23		15		false		          15             MR. OTT:  Deputy Attorney General Greg Ott.				false

		576						LN		23		16		false		          16 The judge was able to review all of the evidence before				false

		577						LN		23		17		false		          17 the board, as well as its findings and conclusions, and				false

		578						LN		23		18		false		          18 the judge issued the order that she did.				false

		579						LN		23		19		false		          19             It's not uncommon for one side or another to				false

		580						LN		23		20		false		          20 disagree with the court's order.  But a lower court or a				false

		581						LN		23		21		false		          21 lower administrative body doesn't have the ability to				false

		582						LN		23		22		false		          22 overturn that ruling.  You have to act in accordance with				false

		583						LN		23		23		false		          23 it.				false

		584						LN		23		24		false		          24             I have seen orders that are inconsistent or				false

		585						PG		24		0		false		page 24				false

		586						LN		24		1		false		           1 that I didn't necessarily agree with completely, but the				false

		587						LN		24		2		false		           2 job of the lower body is not to question the order, it's				false

		588						LN		24		3		false		           3 to comply with it the best way that it can.				false

		589						LN		24		4		false		           4             I don't know if that fully answers your				false

		590						LN		24		5		false		           5 question.				false

		591						LN		24		6		false		           6             DR. ESLINGER:  No, it doesn't.				false

		592						LN		24		7		false		           7             MR. OTT:  Perhaps also if you were to point				false

		593						LN		24		8		false		           8 out the inconsistencies, the board could help come to a				false

		594						LN		24		9		false		           9 conclusion as to the proper interpretation.  It might be a				false

		595						LN		24		10		false		          10 subject for deliberation.				false

		596						LN		24		11		false		          11             PRESIDENT FONG:  I guess he's basically asking				false

		597						LN		24		12		false		          12 where do you see the conflict between these two things?				false

		598						LN		24		13		false		          13             DR. ESLINGER:  How can a judge look at an				false

		599						LN		24		14		false		          14 application that is pointedly been shown to be inaccurate				false

		600						LN		24		15		false		          15 and say this is not inaccurate?  That's my question.  How				false

		601						LN		24		16		false		          16 can any legal opinion founded upon that faulty reasoning				false

		602						LN		24		17		false		          17 ever hold water?				false

		603						LN		24		18		false		          18             PRESIDENT FONG:  I'm going to ask you to be				false

		604						LN		24		19		false		          19 careful about your language on that one, please.  We're				false

		605						LN		24		20		false		          20 going to be respectful of Judge Drakulich one way or the				false

		606						LN		24		21		false		          21 other.				false

		607						LN		24		22		false		          22             DR. ESLINGER:  I want to be respectful.  I'm				false

		608						LN		24		23		false		          23 just wondering how can any judge -- I'm not talking about				false

		609						LN		24		24		false		          24 her in particular.  I'm saying how can any judge look at				false

		610						PG		25		0		false		page 25				false

		611						LN		25		1		false		           1 specific written evidence on paper that is shown to be				false

		612						LN		25		2		false		           2 inaccurate purely by its existence and determine that that				false

		613						LN		25		3		false		           3 is okay or that is correct when it is not correct?				false

		614						LN		25		4		false		           4             PRESIDENT FONG:  If I could ask a question				false

		615						LN		25		5		false		           5 here.  Before Judge Drakulich were you able to make				false

		616						LN		25		6		false		           6 deliberations or, Rosalie, were you guys able to make any				false

		617						LN		25		7		false		           7 argument in front of this judge?				false

		618						LN		25		8		false		           8             MR. DICKERSON:  Yes.  We appeared in front of				false

		619						LN		25		9		false		           9 her and orally argued it for about an hour, hour and a				false

		620						LN		25		10		false		          10 half.				false

		621						LN		25		11		false		          11             MS. KENNEDY:  Both of you did?				false

		622						LN		25		12		false		          12             MR. DICKERSON:  Yes.				false

		623						LN		25		13		false		          13             PRESIDENT FONG:  I just wanted to clarify				false

		624						LN		25		14		false		          14 that.				false

		625						LN		25		15		false		          15             MR. DICKERSON:  She had lots of questions.				false

		626						LN		25		16		false		          16 The judge did.				false

		627						LN		25		17		false		          17             PRESIDENT FONG:  Does anybody have other				false

		628						LN		25		18		false		          18 comments?				false

		629						LN		25		19		false		          19             MS. KENNEDY:  I just caution everyone to				false

		630						LN		25		20		false		          20 carefully read this order and make your mind up based on				false

		631						LN		25		21		false		          21 what this order says, knowing that it was sent back to				false

		632						LN		25		22		false		          22 this board with the idea this board has the ultimate say.				false

		633						LN		25		23		false		          23             PRESIDENT FONG:  Any more comments?  None on				false

		634						LN		25		24		false		          24 this end.  Dr. Ibarra, anybody?				false

		635						PG		26		0		false		page 26				false

		636						LN		26		1		false		           1             DR. IBARRA:  No comment.				false

		637						LN		26		2		false		           2             PRESIDENT FONG:  Anybody from this end?				false

		638						LN		26		3		false		           3             MR. MINSTREL:  No.				false

		639						LN		26		4		false		           4             PRESIDENT FONG:  As the president of this				false

		640						LN		26		5		false		           5 board I have a few things I'm going to say.  One, I do				false

		641						LN		26		6		false		           6 understand the judge's order is that we have to base our				false

		642						LN		26		7		false		           7 decision, since this was remanded back to us on				false

		643						LN		26		8		false		           8 specifically the subsections of 630A that are supposed to				false

		644						LN		26		9		false		           9 apply to renewals.				false

		645						LN		26		10		false		          10             I would bring up one fact against this though				false

		646						LN		26		11		false		          11 is the fact that under subsection 230, although this is in				false

		647						LN		26		12		false		          12 regard to a new applicant, there is a subsection G which				false

		648						LN		26		13		false		          13 says -- again 630A230(G).  It actually says for somebody				false

		649						LN		26		14		false		          14 -- just to paraphrase.  Somebody who is applying for such				false

		650						LN		26		15		false		          15 license subsection G specifically reads, "Meets any				false

		651						LN		26		16		false		          16 additional requirements established by the board				false

		652						LN		26		17		false		          17 including, without limitations, requirements established				false

		653						LN		26		18		false		          18 by regulations adopted by the board."				false

		654						LN		26		19		false		          19             MS. SMITH:  That says that?				false

		655						LN		26		20		false		          20             PRESIDENT FONG:  I know this is not where I'm				false

		656						LN		26		21		false		          21 going to be basing my argument on here.  However, the				false

		657						LN		26		22		false		          22 board has adopted a renewal form.				false

		658						LN		26		23		false		          23             MS. KENNEDY:  It's in our bylaws.				false

		659						LN		26		24		false		          24             PRESIDENT FONG:  Right.  That clearly states				false

		660						PG		27		0		false		page 27				false

		661						LN		27		1		false		           1 that you have to have a stated licensure.				false

		662						LN		27		2		false		           2             And do you have that bylaw?  Can you read it				false

		663						LN		27		3		false		           3 into the record, please.				false

		664						LN		27		4		false		           4             Specifically under Section 3 of our bylaws				false

		665						LN		27		5		false		           5 there is under, and it's about renewal of applications.  I				false

		666						LN		27		6		false		           6 don't want to waste everybody's time, but the line that				false

		667						LN		27		7		false		           7 comes down, here about halfway down the paragraph it says,				false

		668						LN		27		8		false		           8 "To verify the license certificate holder is in good				false

		669						LN		27		9		false		           9 standing with other State Boards."				false

		670						LN		27		10		false		          10             So basically we have to actually have a				false

		671						LN		27		11		false		          11 verification of the other licensure.  So although this is				false

		672						LN		27		12		false		          12 a shortfalling in our statutes right now, this can be				false

		673						LN		27		13		false		          13 basically an understanding that makes the argument that we				false

		674						LN		27		14		false		          14 as a body have adopted all of these procedures to renew a				false

		675						LN		27		15		false		          15 license.  And when you accept that you're going to get				false

		676						LN		27		16		false		          16 licensed by this board, you accept these additional				false

		677						LN		27		17		false		          17 requirements.				false

		678						LN		27		18		false		          18             I'm just quoting here, "established by the				false

		679						LN		27		19		false		          19 board, including, without limitation," all of these				false

		680						LN		27		20		false		          20 additional things that you need to do.				false

		681						LN		27		21		false		          21             From that standpoint the understanding also				false

		682						LN		27		22		false		          22 moves forward that this board has to determine the				false

		683						LN		27		23		false		          23 qualifications.  And this is under our duties under				false

		684						LN		27		24		false		          24 subsection 155.  Determining the qualifications of an				false

		685						PG		28		0		false		page 28				false

		686						LN		28		1		false		           1 exam, the application is obviously for licensure, et				false

		687						LN		28		2		false		           2 cetera, and that includes the methods of checking for				false

		688						LN		28		3		false		           3 background.				false

		689						LN		28		4		false		           4             If I go to 630A.135, we have an acknowledgment				false

		690						LN		28		5		false		           5 of statutory ethical standards.  And each member of the				false

		691						LN		28		6		false		           6 board shall comply with the provisions of NRS 281A.500.				false

		692						LN		28		7		false		           7 If you don't know what that is, it means that we can't				false

		693						LN		28		8		false		           8 necessarily accept falsehoods -- not necessarily known				false

		694						LN		28		9		false		           9 falsehoods, but things that are in error on these				false

		695						LN		28		10		false		          10 applications or on these renewal forms.				false

		696						LN		28		11		false		          11             Basically what we have here is we do have an				false

		697						LN		28		12		false		          12 order from a district judge saying that we have to follow				false

		698						LN		28		13		false		          13 a very specific subsection of 630A that only deals with				false

		699						LN		28		14		false		          14 renewals.				false

		700						LN		28		15		false		          15             However, I submit to my fellow board members				false

		701						LN		28		16		false		          16 that although subsection 230A was ordered for us not to be				false

		702						LN		28		17		false		          17 looked at in regard to qualifying of somebody who was only				false

		703						LN		28		18		false		          18 applying initially, that there are extensions from that				false

		704						LN		28		19		false		          19 subsection that reach into the renewal process.				false

		705						LN		28		20		false		          20             In the original arguments for this particular				false

		706						LN		28		21		false		          21 case, the understanding is that the homeopathic board when				false

		707						LN		28		22		false		          22 you actually have to have an M.D. or a D.O. to have a				false

		708						LN		28		23		false		          23 qualification to become an HMD, that is a qualification				false

		709						LN		28		24		false		          24 that should be by -- I shouldn't say by assumption, but				false

		710						PG		29		0		false		page 29				false

		711						LN		29		1		false		           1 it's understood that should be required.				false

		712						LN		29		2		false		           2             In one essence, as somebody has described to				false

		713						LN		29		3		false		           3 me, this board is essentially a subspecialty board that				false

		714						LN		29		4		false		           4 happens to have the power to license.  Any other				false

		715						LN		29		5		false		           5 subspeciality board you need to maintain that license.				false

		716						LN		29		6		false		           6             Looking at everything that's in front of me				false

		717						LN		29		7		false		           7 tonight, I unfortunately have to turn around and say that				false

		718						LN		29		8		false		           8 there is a shortfalling still.  And at this point I will				false

		719						LN		29		9		false		           9 have to say that that shortfalling, under my personal				false

		720						LN		29		10		false		          10 review of thing, puts this board at a bit of crossroads				false

		721						LN		29		11		false		          11 here.				false

		722						LN		29		12		false		          12             We need to decide is only the decision by				false

		723						LN		29		13		false		          13 Judge Drakulich, who we respectfully appreciate, and we				false

		724						LN		29		14		false		          14 respectfully accept as essentially the rule of law here,				false

		725						LN		29		15		false		          15 but does it have shortfalls?  Based on what I've said, I				false

		726						LN		29		16		false		          16 think I have actually applied some of the shortfalls to				false

		727						LN		29		17		false		          17 this.				false

		728						LN		29		18		false		          18             I'm asking members of the board now to				false

		729						LN		29		19		false		          19 determine whether or not what I've given you as				false

		730						LN		29		20		false		          20 shortfallings are enough to say that we still have enough				false

		731						LN		29		21		false		          21 of an issue that we should move forward with restoring of				false

		732						LN		29		22		false		          22 the license or should we not restore the license, should				false

		733						LN		29		23		false		          23 we keep things the way they are now?  That is what I				false

		734						LN		29		24		false		          24 propose to you.				false

		735						PG		30		0		false		page 30				false

		736						LN		30		1		false		           1             So I'm opening this up now for further				false

		737						LN		30		2		false		           2 discussion.				false

		738						LN		30		3		false		           3             MS. KENNEDY:  You should read this into the				false

		739						LN		30		4		false		           4 record.				false

		740						LN		30		5		false		           5             PRESIDENT FONG:  Miss Kennedy has handed me --				false

		741						LN		30		6		false		           6 this is Judge Drakulich's order?				false

		742						LN		30		7		false		           7             MS. KENNEDY:  Yes.				false

		743						LN		30		8		false		           8             PRESIDENT FONG:  Judge Drakulich's order on				false

		744						LN		30		9		false		           9 Page 8, line 22.  "Importantly, the application of which				false

		745						LN		30		10		false		          10 the decision was based was Gerber's 2017 application to				false

		746						LN		30		11		false		          11 renew," underline renew, "his license ROAA (411).  It is				false

		747						LN		30		12		false		          12 one of many that he filed annually since obtaining his				false

		748						LN		30		13		false		          13 original license in 1984."				false

		749						LN		30		14		false		          14             You wanted me to read that into the record.				false

		750						LN		30		15		false		          15             MS. KENNEDY:  Yes, I did.  It states that she				false

		751						LN		30		16		false		          16 was basing it on the renewal which is contradictory to				false

		752						LN		30		17		false		          17 other parts of the order.				false

		753						LN		30		18		false		          18             PRESIDENT FONG:  So you guys all read this?				false

		754						LN		30		19		false		          19             MS. SMITH:  We have all read it.  We're all				false

		755						LN		30		20		false		          20 aware of what everything says, and we're just going around				false

		756						LN		30		21		false		          21 in a circle now, Bruce.  I seriously apologize, but we				false

		757						LN		30		22		false		          22 need to bring this to a head and make our decision.				false

		758						LN		30		23		false		          23             Do we need to correct things down the road or				false

		759						LN		30		24		false		          24 do we not, but we do need to bring a conclusion to this.				false

		760						PG		31		0		false		page 31				false

		761						LN		31		1		false		           1             PRESIDENT FONG:  More discussion?				false

		762						LN		31		2		false		           2             DR. ESLINGER:  What about the discussion of				false

		763						LN		31		3		false		           3 the fact that this has not been a settled issue yet?				false

		764						LN		31		4		false		           4             PRESIDENT FONG:  I think that we'll go ahead				false

		765						LN		31		5		false		           5 and shelve that temporarily for right now.  There was some				false

		766						LN		31		6		false		           6 discussions, prior to my walking into here, with Dr.				false

		767						LN		31		7		false		           7 Eslinger about the applicability of the order here, but I				false

		768						LN		31		8		false		           8 think we're not going to bring that up tonight.				false

		769						LN		31		9		false		           9             I do have one thing that I do want to bring				false

		770						LN		31		10		false		          10 up.  Again, I certainly don't want this to come out as				false

		771						LN		31		11		false		          11 being insulting or otherwise.  But I'm just applying my				false

		772						LN		31		12		false		          12 research into what I have read here.				false

		773						LN		31		13		false		          13             A law dictionary by Steven Gifis, and forgive				false

		774						LN		31		14		false		          14 this terminology, but the word perjury falls under a				false

		775						LN		31		15		false		          15 saying in here I've underlined.  "Today's statutes have				false

		776						LN		31		16		false		          16 broadened the offense so that some jurisdictions and any				false

		777						LN		31		17		false		          17 false swearing in a legal instrument or legal" -- I'm				false

		778						LN		31		18		false		          18 having a hard time reading -- "the settling is perjury,				false

		779						LN		31		19		false		          19 even if there is no malice or other precedent in a				false

		780						LN		31		20		false		          20 judicial proceeding."				false

		781						LN		31		21		false		          21             It also goes on to say that basically, in				false

		782						LN		31		22		false		          22 paraphrasing, that even without full knowledge of				false

		783						LN		31		23		false		          23 something that you're attesting to, it would fall under				false

		784						LN		31		24		false		          24 that legal precedent unfortunately.				false

		785						PG		32		0		false		page 32				false

		786						LN		32		1		false		           1             Under the Nevada Supreme Court, the definition				false

		787						LN		32		2		false		           2 of moral turpitude is perjury.  Unfortunately, as we go				false

		788						LN		32		3		false		           3 forward through this, the board has to establish also the				false

		789						LN		32		4		false		           4 grounds of a good moral character.				false

		790						LN		32		5		false		           5             Now, I think Dr. Gerber is a great guy.  I				false

		791						LN		32		6		false		           6 think he's a great person.  I don't think he's a poor				false

		792						LN		32		7		false		           7 character.  But in the strictest interpretation of the law				false

		793						LN		32		8		false		           8 there is an issue that there may have been a perjury,				false

		794						LN		32		9		false		           9 because he did attest to having a license.  Even though he				false

		795						LN		32		10		false		          10 didn't understand the fact that apparently an inactive				false

		796						LN		32		11		false		          11 license didn't match that, it still matches the definition				false

		797						LN		32		12		false		          12 in the legal jargon as perjury.				false

		798						LN		32		13		false		          13             And you're not necessarily, we're not				false

		799						LN		32		14		false		          14 necessarily saying that this is something that is a wholly				false

		800						LN		32		15		false		          15 punishable offense.  But that's something that needs to be				false

		801						LN		32		16		false		          16 brought up in this.  And I believe Ms. Bordelove is				false

		802						LN		32		17		false		          17 alluding to that.				false

		803						LN		32		18		false		          18             So again, I do put these arguments out there				false

		804						LN		32		19		false		          19 simply because I think everybody has to understand that				false

		805						LN		32		20		false		          20 both sides of this, both Judge Drakulich's opinion and				false

		806						LN		32		21		false		          21 also in my review of the law, we want to have a little				false

		807						LN		32		22		false		          22 more complete picture.				false

		808						LN		32		23		false		          23             With that, I would like to have further				false

		809						LN		32		24		false		          24 discussion or somebody at this point to make a motion.				false

		810						PG		33		0		false		page 33				false

		811						LN		33		1		false		           1             MS. SMITH:  I make a motion that we dismiss				false

		812						LN		33		2		false		           2 these charges against Dr. Gerber.  What you want to do --				false

		813						LN		33		3		false		           3 no, I can't put that in the motion.  And refund to him the				false

		814						LN		33		4		false		           4 30,000.				false

		815						LN		33		5		false		           5             PRESIDENT FONG:  I'm going to hold you on				false

		816						LN		33		6		false		           6 that.				false

		817						LN		33		7		false		           7             MS. SMITH:  Put me back to I make a motion				false

		818						LN		33		8		false		           8 that we recuse Dr. Gerber of these charges.				false

		819						LN		33		9		false		           9             PRESIDENT FONG:  So a motion has been made				false

		820						LN		33		10		false		          10 that we find -- that we're -- can I ask you, would you				false

		821						LN		33		11		false		          11 agree with the following.  That you agree with Judge				false

		822						LN		33		12		false		          12 Drakulich's decision, and that Dr. Gerber should be --				false

		823						LN		33		13		false		          13 that we should find that there's no fault to proceed with				false

		824						LN		33		14		false		          14 in this case.  Is that what your motion is?				false

		825						LN		33		15		false		          15             MS. SMITH:  That is correct.  That is my				false

		826						LN		33		16		false		          16 motion.  K.J. Smith.				false

		827						LN		33		17		false		          17             PRESIDENT FONG:  Carol, did you get all that?				false

		828						LN		33		18		false		          18             THE REPORTER:  I did.  Thank you.				false

		829						LN		33		19		false		          19             PRESIDENT FONG:  May I have a second for the				false

		830						LN		33		20		false		          20 motion.				false

		831						LN		33		21		false		          21             MR. MINSTREL:  I would like to second the				false

		832						LN		33		22		false		          22 motion.				false

		833						LN		33		23		false		          23             But I did want to make a comment.  I don't				false

		834						LN		33		24		false		          24 understand why Gerber would actually abandon the licensure				false

		835						PG		34		0		false		page 34				false

		836						LN		34		1		false		           1 since the date is coming up, the 30th of June, in getting				false

		837						LN		34		2		false		           2 that licensure.  That seems to be a little bit cart before				false

		838						LN		34		3		false		           3 the horse already deciding that we would rule entirely				false

		839						LN		34		4		false		           4 with the judge, abandoning some of our own statutes.				false

		840						LN		34		5		false		           5             PRESIDENT FONG:  I'm sorry?				false

		841						LN		34		6		false		           6             MS. KENNEDY:  What he's saying is from the				false

		842						LN		34		7		false		           7 question I asked -- I want to clarify.  What you are				false

		843						LN		34		8		false		           8 saying is that they abandoned any further applying for				false

		844						LN		34		9		false		           9 licenses in other states prior to this board --				false

		845						LN		34		10		false		          10             MR. MINSTREL:  Making a decision.				false

		846						LN		34		11		false		          11             MS. KENNEDY:  -- making a decision?				false

		847						LN		34		12		false		          12             MR. MINSTREL:  Right.				false

		848						LN		34		13		false		          13             MS. SMITH:  But there's a motion on the floor.				false

		849						LN		34		14		false		          14             MS. KENNEDY:  We're having discussion.				false

		850						LN		34		15		false		          15 There's a first and a second.				false

		851						LN		34		16		false		          16             PRESIDENT FONG:  Discussion is open.				false

		852						LN		34		17		false		          17             MS. KENNEDY:  Mr. Minstrel brought up a point				false

		853						LN		34		18		false		          18 which I think I clarified for you.  He did.  According to				false

		854						LN		34		19		false		          19 his attorney he has abandoned any further --				false

		855						LN		34		20		false		          20             MR. MINSTREL:  Proceedings for licensure by				false

		856						LN		34		21		false		          21 this board.				false

		857						LN		34		22		false		          22             MS. KENNEDY:  To go through other states,				false

		858						LN		34		23		false		          23 specifically Washington, D.C. and California, and have				false

		859						LN		34		24		false		          24 abandoned those pursuits to obtain a license from either				false

		860						PG		35		0		false		page 35				false

		861						LN		35		1		false		           1 state, and in both of those pursuits; is that correct?				false

		862						LN		35		2		false		           2             MR. DICKERSON:  Asked and answered.				false

		863						LN		35		3		false		           3             MS. KENNEDY:  Pardon?				false

		864						LN		35		4		false		           4             MR. DICKERSON:  Asked and answered.				false

		865						LN		35		5		false		           5             MS. KENNEDY:  Okay.				false

		866						LN		35		6		false		           6             DR. IBARRA:  Does it mean that he stopped				false

		867						LN		35		7		false		           7 pursuing license?				false

		868						LN		35		8		false		           8             MR. DICKERSON:  Yes.				false

		869						LN		35		9		false		           9             DR. IBARRA:  License in those states?				false

		870						LN		35		10		false		          10             MR. DICKERSON:  Yes.				false

		871						LN		35		11		false		          11             MR. MINSTREL:  So he has not abandoned it or				false

		872						LN		35		12		false		          12 he's still pursuing?				false

		873						LN		35		13		false		          13             MS. KENNEDY:  He has abandoned it.				false

		874						LN		35		14		false		          14             MR. MINSTREL:  Okay.				false

		875						LN		35		15		false		          15             PRESIDENT FONG:  Further discussion?				false

		876						LN		35		16		false		          16             MS. KENNEDY:  I think that we need to make				false

		877						LN		35		17		false		          17 this clear, because it's been a point of contention prior				false

		878						LN		35		18		false		          18 to this proceeding, not involving this matter, but in				false

		879						LN		35		19		false		          19 years past.				false

		880						LN		35		20		false		          20             "Any license or certificate issued pursuant to				false

		881						LN		35		21		false		          21 NRS 630A.80 is a revokable privilege, and no holder of				false

		882						LN		35		22		false		          22 such license or certificate acquired therein any vested				false

		883						LN		35		23		false		          23 rights."  It's a privilege to have a license, it's not --				false

		884						LN		35		24		false		          24 period.				false

		885						PG		36		0		false		page 36				false

		886						LN		36		1		false		           1             PRESIDENT FONG:  Ladies and gentlemen on my				false

		887						LN		36		2		false		           2 board, I want to put it out to you right there that when				false

		888						LN		36		3		false		           3 we put this forward, as Miss Kennedy said, there is a				false

		889						LN		36		4		false		           4 privilege to have a license, it's not a right to have a				false

		890						LN		36		5		false		           5 license.				false

		891						LN		36		6		false		           6             However, in all fairness, I do read Judge				false

		892						LN		36		7		false		           7 Drakulich's order.  I do know that we do have				false

		893						LN		36		8		false		           8 shortfallings in our own statutes.  And I'm going to make				false

		894						LN		36		9		false		           9 it aware to you, no matter what's happening in this vote				false

		895						LN		36		10		false		          10 that's coming up, that this board is going to correct				false

		896						LN		36		11		false		          11 those statutory shortfalls.				false

		897						LN		36		12		false		          12             So I would recommend if you have ceased your				false

		898						LN		36		13		false		          13 efforts to try to obtain these licensures, that you				false

		899						LN		36		14		false		          14 actually resume those, because it will be corrected.  And				false

		900						LN		36		15		false		          15 it is only a matter of, shall we say time, before that				false

		901						LN		36		16		false		          16 correction occurs.  But the bottom line is that there is				false

		902						LN		36		17		false		          17 clearly an order here by Judge Drakulich.  It does point				false

		903						LN		36		18		false		          18 out the shortfallings of the NRS.				false

		904						LN		36		19		false		          19             MS. KENNEDY:  It basically points out that the				false

		905						LN		36		20		false		          20 original petition -- is that the correct word -- that was				false

		906						LN		36		21		false		          21 filed by the AG's office, and I think it needs to be made				false

		907						LN		36		22		false		          22 very clear here at this point so everyone understands.				false

		908						LN		36		23		false		          23             This board did not bring about this action.				false

		909						LN		36		24		false		          24 This board was forced into this action.  We did not start				false

		910						PG		37		0		false		page 37				false

		911						LN		37		1		false		           1 it, and we were put in the position to be where we are				false

		912						LN		37		2		false		           2 right now.  And what the judge has said is that in the				false

		913						LN		37		3		false		           3 original complaint that the wrong statute was entered into				false

		914						LN		37		4		false		           4 by the AG's office, and that's what she is stating in				false

		915						LN		37		5		false		           5 here.  Therefore, she is putting it back to this board to				false

		916						LN		37		6		false		           6 say it's up to you.				false

		917						LN		37		7		false		           7             PRESIDENT FONG:  I would actually agree with				false

		918						LN		37		8		false		           8 that analysis that this decision has been placed back on				false

		919						LN		37		9		false		           9 this board.  You guys should actually be feeling some				false

		920						LN		37		10		false		          10 pressure right now.  This is a big deal.  We are talking				false

		921						LN		37		11		false		          11 about a man's life here.  But we're also talking about we				false

		922						LN		37		12		false		          12 have to serve the public interest and serve the public				false

		923						LN		37		13		false		          13 safety, that all things are said and properly done.				false

		924						LN		37		14		false		          14             At this point we have a motion on the floor to				false

		925						LN		37		15		false		          15 say that there is no additional findings that this board				false

		926						LN		37		16		false		          16 has against Dr. Gerber.  That has been seconded.  That is				false

		927						LN		37		17		false		          17 the first point that I'm going to ask for --				false

		928						LN		37		18		false		          18             MS. KENNEDY:  I don't think that's how the				false

		929						LN		37		19		false		          19 motion -- it did not say there was no additional finding				false

		930						LN		37		20		false		          20 in the motion.  Can you read back the motion to us,				false

		931						LN		37		21		false		          21 please.				false

		932						LN		37		22		false		          22             (Record read by the reporter.)				false

		933						LN		37		23		false		          23             PRESIDENT FONG:  I think there were some				false

		934						LN		37		24		false		          24 corrections after that.				false

		935						PG		38		0		false		page 38				false

		936						LN		38		1		false		           1             (Record read by the reporter.)				false

		937						LN		38		2		false		           2             PRESIDENT FONG:  Since that's on the record, I				false

		938						LN		38		3		false		           3 think as a board we can dissect this a little bit.				false

		939						LN		38		4		false		           4             The first thing we need to do is, I believe				false

		940						LN		38		5		false		           5 Mr. Ott will agree with me, is find whether or not the				false

		941						LN		38		6		false		           6 board agrees with Judge Drakulich's findings.  But then				false

		942						LN		38		7		false		           7 the action that we take based on that decision should be				false

		943						LN		38		8		false		           8 another vote.				false

		944						LN		38		9		false		           9             MS. KENNEDY:  We have a motion on the floor.				false

		945						LN		38		10		false		          10 So we either have to rescind the motion and create a new				false

		946						LN		38		11		false		          11 motion or you vote on this motion, have further discussion				false

		947						LN		38		12		false		          12 regarding this motion.				false

		948						LN		38		13		false		          13             MR. OTT:  Member Kennedy is correct.  There is				false

		949						LN		38		14		false		          14 a properly-made motion on the floor that has been				false
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		956						LN		38		21		false		          21             MS. SMITH:  So we have the motion on the floor				false

		957						LN		38		22		false		          22 to dismiss, abiding by the rules of the judge.				false
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		966						LN		39		6		false		           6             MS. KENNEDY:  I don't think we need to do				false

		967						LN		39		7		false		           7 that.  I think we have --				false
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		979						LN		39		19		false		          19 that to go forward.  But I think for a point of				false
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		1192						LN		48		7		false		           7             PRESIDENT FONG:  Dr. Eslinger has proposed a				false

		1193						LN		48		8		false		           8 motion to the board that we continue to allow Dr. Gerber				false

		1194						LN		48		9		false		           9 to have a limited license.				false

		1195						LN		48		10		false		          10             I assume with all the current stipulations?				false

		1196						LN		48		11		false		          11             DR. ESLINGER:  Exactly.				false

		1197						LN		48		12		false		          12             MR. MINSTREL:  I will second that.				false

		1198						LN		48		13		false		          13             PRESIDENT FONG:  Let me restate that.				false

		1199						LN		48		14		false		          14             All the current stipulations with the proviso				false

		1200						LN		48		15		false		          15 that he continues to seek a restoration of an MD license				false

		1201						LN		48		16		false		          16 at either one of the 50 states or the District of				false

		1202						LN		48		17		false		          17 Columbia.				false

		1203						LN		48		18		false		          18             MS. KENNEDY:  What time frame?				false

		1204						LN		48		19		false		          19             PRESIDENT FONG:  What time frame would you				false

		1205						LN		48		20		false		          20 like to give him?				false

		1206						LN		48		21		false		          21             DR. ESLINGER:  Six months.				false

		1207						LN		48		22		false		          22             MS. SMITH:  That's pretty short when you're				false

		1208						LN		48		23		false		          23 working with the government.				false

		1209						LN		48		24		false		          24             MR. MINSTREL:  Yeah, it is pretty short.				false
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		1211						LN		49		1		false		           1             DR. ESLINGER:  12 months is fine with me.				false

		1212						LN		49		2		false		           2             MS. SMITH:  A year.				false

		1213						LN		49		3		false		           3             PRESIDENT FONG:  Sounds like everybody wants a				false

		1214						LN		49		4		false		           4 year.  Let's make it for a year.				false

		1215						LN		49		5		false		           5             Do I have a second on this motion?				false

		1216						LN		49		6		false		           6             DR. IBARRA:  I second.				false

		1217						LN		49		7		false		           7             PRESIDENT FONG:  Second by Dr. Ibarra.  Any				false

		1218						LN		49		8		false		           8 discussion on this?  Seeing no discussion, I call for the				false

		1219						LN		49		9		false		           9 vote.				false

		1220						LN		49		10		false		          10             All in favor of allowing Dr. Gerber to have a				false

		1221						LN		49		11		false		          11 limited license with the current stipulations, with the				false

		1222						LN		49		12		false		          12 proviso that he seeks out and restores his M.D. license				false

		1223						LN		49		13		false		          13 within the next 12 months, signify by stating aye.				false

		1224						LN		49		14		false		          14             MR. MINSTREL:  Aye.				false

		1225						LN		49		15		false		          15             MR. ESLINGER:  Aye.				false

		1226						LN		49		16		false		          16             MS. KENNEDY:  Aye.				false

		1227						LN		49		17		false		          17             MS. SMITH:  Aye.				false

		1228						LN		49		18		false		          18             PRESIDENT FONG:  That, for the record, is				false

		1229						LN		49		19		false		          19 unanimous so I will also state aye.				false

		1230						LN		49		20		false		          20             Dr. Gerber, sorry to bring you in here to just				false

		1231						LN		49		21		false		          21 spin our wheels, but apparently we are in the same place.				false

		1232						LN		49		22		false		          22 But you do have 12 months to please, please restore your				false

		1233						LN		49		23		false		          23 other license.				false
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		1236						LN		50		1		false		           1             DR. DUBLIN:  Yeah, I would like to make a				false

		1237						LN		50		2		false		           2 comment.  This is Dr. Dublin for the record.				false

		1238						LN		50		3		false		           3             I have been working with this gentleman for				false

		1239						LN		50		4		false		           4 two years.  I've actually had the pleasure of working with				false

		1240						LN		50		5		false		           5 a couple of these board members, and honestly to say I				false

		1241						LN		50		6		false		           6 worked with any physician that was comparable to him would				false

		1242						LN		50		7		false		           7 be a lie.  Okay.  Above and beyond.  He is magnanimous in				false

		1243						LN		50		8		false		           8 giving away care, he's a team player, he's always				false

		1244						LN		50		9		false		           9 cooperative, and he studies every night.  He actually				false

		1245						LN		50		10		false		          10 reads up-to-date.  I introduced both you and Dr. Bob to				false

		1246						LN		50		11		false		          11 up-to-date.				false

		1247						LN		50		12		false		          12             And what frustrates me is that for a minor				false

		1248						LN		50		13		false		          13 error, as Don says, he's been punished.  Not only that, in				false

		1249						LN		50		14		false		          14 a sense I'm being punished because I'm supervising him.				false

		1250						LN		50		15		false		          15 I'm an independent practitioner.  It's not my goal to go				false

		1251						LN		50		16		false		          16 around supervising people 30 years my senior,				false

		1252						LN		50		17		false		          17 significantly more experienced, more well versed in the				false

		1253						LN		50		18		false		          18 topic of integrative medicine.				false

		1254						LN		50		19		false		          19             And I think it's an absolute travesty, it's an				false

		1255						LN		50		20		false		          20 absolute travesty.  It's embarrassing.  Did you hear that?				false

		1256						LN		50		21		false		          21 It's absolutely embarrassing.  And to put any of us in				false

		1257						LN		50		22		false		          22 this position -- raise your hand.  Who here wants to				false

		1258						LN		50		23		false		          23 supervise?  If I step down, I don't want to supervise				false

		1259						LN		50		24		false		          24 Dr. Gerber, who wants to supervise him?				false
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		1261						LN		51		1		false		           1             Dr. Bob, do you want to supervise him?				false

		1262						LN		51		2		false		           2             MS. KENNEDY:  The board can't respond.				false

		1263						LN		51		3		false		           3             PRESIDENT FONG:  She's actually right, I can't				false

		1264						LN		51		4		false		           4 respond.				false

		1265						LN		51		5		false		           5             DR. DUBLIN:  Good.  You don't have to respond,				false

		1266						LN		51		6		false		           6 because you have been responding very well for the past				false

		1267						LN		51		7		false		           7 few months.  And it's a shame.  Because what you put him				false

		1268						LN		51		8		false		           8 and his family through is heartbreaking.  And to come in				false

		1269						LN		51		9		false		           9 here and hear this, it's mind boggling.				false

		1270						LN		51		10		false		          10             So shame on you guys.  Poop or get off the				false

		1271						LN		51		11		false		          11 pot.  Don't torture him.  If you want to sever his				false

		1272						LN		51		12		false		          12 license, you should have done it tonight.  You should have				false

		1273						LN		51		13		false		          13 been man enough to end his license, end his career here				false

		1274						LN		51		14		false		          14 and now.				false

		1275						LN		51		15		false		          15             But no, it's gamesmanship, and it's just				false

		1276						LN		51		16		false		          16 absolute ignorance, in my opinion, for you guys to				false

		1277						LN		51		17		false		          17 continue to play this game.				false

		1278						LN		51		18		false		          18             So now he has to jump through a bunch of				false

		1279						LN		51		19		false		          19 hoops, spend another 50 or $60,000 on legal fees in an				false

		1280						LN		51		20		false		          20 effort to try to secure a license that he held for years				false

		1281						LN		51		21		false		          21 that went inactive.  He didn't know it.				false

		1282						LN		51		22		false		          22             Even on the Website.  I looked tonight.				false

		1283						LN		51		23		false		          23 Granted in 1983.  Expiration date is blank.  We don't see				false

		1284						LN		51		24		false		          24 an expiration date.  There is no conclusion.  So he easily				false
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		1286						LN		52		1		false		           1 could have gone on the Website and made the same				false

		1287						LN		52		2		false		           2 conclusion.  I still have the license, I've been paying				false

		1288						LN		52		3		false		           3 the fees.				false

		1289						LN		52		4		false		           4             As far as I know, he's paid the fees every				false

		1290						LN		52		5		false		           5 single year, has canceled checks from Washington, D.C.				false

		1291						LN		52		6		false		           6             This is preposterous, absolutely preposterous.				false

		1292						LN		52		7		false		           7 I hope God has mercy on your souls.  This decision is very				false

		1293						LN		52		8		false		           8 poor.				false

		1294						LN		52		9		false		           9             DR. ESLINGER:  Can I say something?				false

		1295						LN		52		10		false		          10             MS. KENNEDY:  No.				false

		1296						LN		52		11		false		          11             PRESIDENT FONG:  Thank you, Doctor.				false

		1297						LN		52		12		false		          12             Any further public comment?				false

		1298						LN		52		13		false		          13             MR. OTT:  I wanted to go back.  You'll have to				false

		1299						LN		52		14		false		          14 take public comment, but the doctor reminded me.  The				false

		1300						LN		52		15		false		          15 board did not make any ruling about the attorney's fees				false

		1301						LN		52		16		false		          16 that were previously charged.  You probably should address				false

		1302						LN		52		17		false		          17 that since it was specifically addressed in the motion and				false

		1303						LN		52		18		false		          18 order.				false

		1304						LN		52		19		false		          19             PRESIDENT FONG:  Okay.  So do we have a motion				false

		1305						LN		52		20		false		          20 regarding the returning of the $30,000 to Dr. Gerber?				false

		1306						LN		52		21		false		          21             MS. SMITH:  I'll make a motion that we should				false

		1307						LN		52		22		false		          22 return it.				false

		1308						LN		52		23		false		          23             PRESIDENT FONG:  There's a motion by K.J.				false

		1309						LN		52		24		false		          24 Smith to return the $30,000.  Do I have a second on that?				false
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		1311						LN		53		1		false		           1             MR. MINSTREL:  I would second it.  I believe				false

		1312						LN		53		2		false		           2 it was unfair to make him jump through this many hoops.  I				false

		1313						LN		53		3		false		           3 really do.				false

		1314						LN		53		4		false		           4             PRESIDENT FONG:  Mr. Minstrel seconds it.  Any				false

		1315						LN		53		5		false		           5 further discussion?  Seeing none, I call for the vote.				false

		1316						LN		53		6		false		           6 All in favor of --				false

		1317						LN		53		7		false		           7             DR. ESLINGER:  Is it still open for				false

		1318						LN		53		8		false		           8 discussion?				false

		1319						LN		53		9		false		           9             PRESIDENT FONG:  Absolutely.				false

		1320						LN		53		10		false		          10             DR. ESLINGER:  I believe the board is one of				false

		1321						LN		53		11		false		          11 the victims in this process.				false

		1322						LN		53		12		false		          12             MR. MINSTREL:  I agree.				false

		1323						LN		53		13		false		          13             DR. ESLINGER:  The board is backed in a corner				false

		1324						LN		53		14		false		          14 to apply the letter of the law.  And if we want to look at				false

		1325						LN		53		15		false		          15 the records and see how many physicians in Nevada have a				false

		1326						LN		53		16		false		          16 license in other states, and how many don't, and we're				false

		1327						LN		53		17		false		          17 being asked to make an exception for one individual who we				false

		1328						LN		53		18		false		          18 all agree is a great guy, he's a good physician, practices				false

		1329						LN		53		19		false		          19 quality of medicine.				false

		1330						LN		53		20		false		          20             But, the law is the law.  And there is no				false

		1331						LN		53		21		false		          21 exception to that.  And I believe that is what we're				false

		1332						LN		53		22		false		          22 applying to.				false

		1333						LN		53		23		false		          23             So I believe the board was backed in a corner				false

		1334						LN		53		24		false		          24 by the AG's office by a complaint from a member of the				false
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		1336						LN		54		1		false		           1 public who was his patient, and that's what set this whole				false

		1337						LN		54		2		false		           2 thing in motion.				false

		1338						LN		54		3		false		           3             This is not us grinding an axe against Dr.				false

		1339						LN		54		4		false		           4 Gerber.  He's certainly caught up in it.  But the issues				false

		1340						LN		54		5		false		           5 are far bigger than that.  And if we don't decide this				false

		1341						LN		54		6		false		           6 properly, long after we're gone there is going to be				false

		1342						LN		54		7		false		           7 ramifications in this state to our profession.  That is				false

		1343						LN		54		8		false		           8 what is at stake here.				false

		1344						LN		54		9		false		           9             PRESIDENT FONG:  Thank you, Dr. Eslinger.				false

		1345						LN		54		10		false		          10             Anybody else?				false

		1346						LN		54		11		false		          11             MR. MINSTREL:  I feel that the patient				false

		1347						LN		54		12		false		          12 actually was --				false

		1348						LN		54		13		false		          13             PRESIDENT FONG:  No, that's nothing to do with				false

		1349						LN		54		14		false		          14 this.  Please.				false

		1350						LN		54		15		false		          15             MR. MINSTREL:  Thank you.  Withdraw.				false

		1351						LN		54		16		false		          16             PRESIDENT FONG:  I appreciate you always				false

		1352						LN		54		17		false		          17 bringing up stuff.  Let's be careful with that.				false

		1353						LN		54		18		false		          18             Seeing no further discussion, we have a motion				false

		1354						LN		54		19		false		          19 on the floor that we return $30,000 to Michael Gerber, and				false

		1355						LN		54		20		false		          20 all in favor of that motion please signify by saying aye.				false

		1356						LN		54		21		false		          21             MS. SMITH:  Aye.				false

		1357						LN		54		22		false		          22             MR. MINSTREL:  Aye.				false

		1358						LN		54		23		false		          23             PRESIDENT FONG:  We have two ayes by K.J.				false
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		1361						LN		55		1		false		           1             All opposed to return the 30,000 please				false

		1362						LN		55		2		false		           2 signify by saying nay.				false

		1363						LN		55		3		false		           3             MS. KENNEDY:  Nay.				false

		1364						LN		55		4		false		           4             DR. IBARRA:  Nay.				false

		1365						LN		55		5		false		           5             DR. ESLINGER:  Nay.				false

		1366						LN		55		6		false		           6             PRESIDENT FONG:  Three votes against, so the				false

		1367						LN		55		7		false		           7 motion fails.				false

		1368						LN		55		8		false		           8             So any additional public comment?				false

		1369						LN		55		9		false		           9             Seeing none, I make a motion to adjourn				false

		1370						LN		55		10		false		          10             MR. OTT:  Again, before you adjourn.  There's				false

		1371						LN		55		11		false		          11 been a rejection of the motion to deny.  There has been no				false

		1372						LN		55		12		false		          12 finding the attorney's fees were warranted or they should				false

		1373						LN		55		13		false		          13 be taken based on the new violation.				false

		1374						LN		55		14		false		          14             I think in order to make sure the record is				false

		1375						LN		55		15		false		          15 clear the board could hear from Mr. Dickerson or Ms.				false

		1376						LN		55		16		false		          16 Bordelove if they wanted to on this issue.  It's an				false

		1377						LN		55		17		false		          17 important issue, and I think the board needs to make a				false

		1378						LN		55		18		false		          18 motion affirmatively finding whatever they want to find,				false

		1379						LN		55		19		false		          19 not just relying on a rejected motion.				false

		1380						LN		55		20		false		          20             MS. SMITH:  Where did the 30,000 go?				false

		1381						LN		55		21		false		          21             MS. KENNEDY:  To the AG's office.				false

		1382						LN		55		22		false		          22             PRESIDENT FONG:  Is that a motion?				false

		1383						LN		55		23		false		          23             MS. KENNEDY:  No.  I would say I would like to				false

		1384						LN		55		24		false		          24 hear from Ms. Bordelove on this issue.				false
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		1386						LN		56		1		false		           1             PRESIDENT FONG:  Rosalie, would you like to				false

		1387						LN		56		2		false		           2 make any comments?				false

		1388						LN		56		3		false		           3             MS. BORDELOVE:  Regarding attorney's fees?  I				false

		1389						LN		56		4		false		           4 mean, I can -- it's really up to the board what it would				false

		1390						LN		56		5		false		           5 like to do.  I can give you a bit of a rundown, if you				false

		1391						LN		56		6		false		           6 like, on where those attorney's fees came from.  I've had				false

		1392						LN		56		7		false		           7 a look at the work that Ms. Risoul, the deputy attorney				false

		1393						LN		56		8		false		           8 general that prosecuted this matter originally.  I've had				false

		1394						LN		56		9		false		           9 a look at what hours were expended, and a little bit of				false

		1395						LN		56		10		false		          10 what they were.				false

		1396						LN		56		11		false		          11             If you would like a little bit of a rundown, I				false

		1397						LN		56		12		false		          12 guess, of where the attorney's fees came from, is that				false

		1398						LN		56		13		false		          13 what you're looking for?				false

		1399						LN		56		14		false		          14             MS. KENNEDY:  My question really is, the				false

		1400						LN		56		15		false		          15 30,000 does not even begin to cover all of the attorney				false

		1401						LN		56		16		false		          16 fees and the board fees in this matter.  Is that correct?				false

		1402						LN		56		17		false		          17             MS. BORDELOVE:  That's correct.  From what				false

		1403						LN		56		18		false		          18 I've looked at, the total amount of fees in the matter				false

		1404						LN		56		19		false		          19 through the hearings, this does not include the remand				false

		1405						LN		56		20		false		          20 hearing and things, but I don't know if you want to				false
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		1407						LN		56		22		false		          22             But through the original hearing there were, I				false

		1408						LN		56		23		false		          23 think, over $40,000 in attorney fees.  That included both				false

		1409						LN		56		24		false		          24 Ms. Risoul's fees and fees to the AG's office for Miss				false
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		1411						LN		57		1		false		           1 Bradley acting as board counsel, because the board does --				false

		1412						LN		57		2		false		           2 at any point, as you do right now, you have two deputy				false

		1413						LN		57		3		false		           3 attorneys general present, because it's a conflict to have				false

		1414						LN		57		4		false		           4 the same one be both a prosecutor and board counsel at the				false

		1415						LN		57		5		false		           5 same time.				false

		1416						LN		57		6		false		           6             The board has the ability to keep to				false

		1417						LN		57		7		false		           7 basically -- you're going to have to clear one with				false

		1418						LN		57		8		false		           8 attorney fees right now, I believe.  I can tell you it				false

		1419						LN		57		9		false		           9 was, I think, over $40,000 in fees originally, but you may				false

		1420						LN		57		10		false		          10 make your own determination of a number if you want to				false

		1421						LN		57		11		false		          11 order fees right now, or do no fees.  It's your choice.				false

		1422						LN		57		12		false		          12             MS. KENNEDY:  I make a motion that because the				false
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		1425						LN		57		15		false		          15 I would like to have an accounting so that we can divvy up				false

		1426						LN		57		16		false		          16 the money as to where it needs to go appropriately.				false
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		1429						LN		57		19		false		          19 for -- Diane Kennedy has stated for additional fees.  Is				false
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           5             PRESIDENT FONG:  Welcome to the Nevada State



           6 Board of Homeopathic Medical Examiners' meeting for this



           7 evening.



           8             Today's date is January 29th, 2019.  It is



           9 currently 1805 or 6:05.  We are meeting here at Sierra



          10 Medical Center, 9333 Double R Boulevard, Suite 100.



          11             We're first here to discuss some issues that



          12 have been left over, but let's move forward.



          13             Should we be recording this?



          14             MS. EKLOF:  It is.



          15             PRESIDENT FONG:  I forgot, we have a court



          16 reporter.



          17             First off, as we always do, we'll call a roll



          18 call to determine if we have a quorum.  Let's have you



          19 start on this end.



          20             MR. MINSTREL:  Don Minstrel, present.



          21             MS. SMITH:  K.J. Smith, present.



          22             MS. KENNEDY:  Diane Kennedy, present.



          23             DR. IBARRA:  Cora Ibarra, present.



          24             DR. ESLINGER:  Robert Eslinger, present.
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           1             PRESIDENT FONG:  Bruce Fong, present.



           2             And for the record, please let it show that we



           3 have all the board members currently present for this



           4 meeting.



           5             We definitely have a quorum.



           6             Any public comment before we start?



           7             Whatever you guys are eating, better have



           8 enough to share.



           9             Item 3, I need a motion to approve tonight's



          10 agenda.



          11             MR. MINSTREL:  I make a motion that we approve



          12 tonight's agenda.



          13             PRESIDENT FONG:  Mr. Don Minstrel makes a



          14 motion to approve tonight's agenda.



          15             Do I have a second?



          16             DR. IBARRA:  Second.



          17             PRESIDENT FONG:  Cora beat you to the punch.



          18 Dr. Cora Ibarra seconds the motion.



          19             Do we have discussion?



          20             MS. KENNEDY:  I have a point of clarification.



          21 In the past when we've had hearings, Dr. Eslinger has



          22 recused himself because he was a patient of Dr. Gerber's



          23 or his clinic.  So I just want to get a clarification that



          24 it's mentioned that K.J. you are a patient --
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           1             MS. SMITH:  -- five different doctors.



           2             MS. KENNEDY:  But of the clinic, Dr. Gerber's



           3 clinic.



           4             MS. SMITH:  I go to Dr. Gerber.  Do you want



           5 me to list the rest of them I go to?



           6             MS. KENNEDY:  No, no, no.  I just want



           7 clarification since we have precedent that was from



           8 Dr. Eslinger that he recused himself because he was a



           9 patient.  So I would just like clarification either



          10 from --



          11             PRESIDENT FONG:  Mr. Ott, would you give us



          12 ground rules for this.



          13             MR. OTT:  Did you vote on the agenda yet?



          14             PRESIDENT FONG:  No.  We're actually in a



          15 discussion for the item.  I can take the vote first.



          16             MR. OTT:  Let me clarify that when you get to



          17 the agenda items.  Greg Ott for the record.  Let me



          18 clarify that when you get to the actual item in question



          19 there.  You guys can proceed with the agenda at this



          20 point.



          21             PRESIDENT FONG:  Is there discussion



          22 specifically on the agenda?  Seeing none, I call for a



          23 vote.  All in favor of approving tonight's agenda signify



          24 by saying aye.
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           1             (All board members say aye.)



           2             PRESIDENT FONG:  Let the record show that that



           3 was a unanimous aye.



           4             Item 4.  Certification of the posting.



           5             Ms. Eklof, do we have everybody's certificate?



           6             MS. EKLOF:  Yes, they've all been posted.



           7             PRESIDENT FONG:  Item 5.  We have an interview



           8 of an advanced practice homeopathy applicant Hazel Gois.



           9             MS. GOIS:  Gois.



          10             MR. FONG:  Gois (pronouncing).  Who has taken



          11 the exam in Las Vegas at the Nevada Clinic and done so



          12 successfully.  Congratulations.  And will be working with



          13 her supervisor Dr. Terry Pfau.  Her application was



          14 reviewed and approved by the board secretary K.J. Smith.



          15             Before we begin on that.  K.J., would you



          16 officially say everything is in order?



          17             MS. SMITH:  Everything has been checked.



          18 You're an outstanding student.  Graduated from the



          19 University of California, got two degrees.  I'm impressed.



          20 Welcome.



          21             PRESIDENT FONG:  Do we have a protocol from



          22 Dr. Pfau?



          23             MS. EKLOF:  Yes.



          24             PRESIDENT FONG:  Yes, we do.  Good.
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           1             So first off, for getting this rolling, do we



           2 have a motion to approve Hazel.



           3             MS. EKLOF:  I think you need to interview her



           4 first.



           5             PRESIDENT FONG:  Very well.  If we're going to



           6 interview, does anybody have questions for the applicant?



           7             DR. ESLINGER:  Have you trained with Dr. Pfau?



           8             MS. GOIS:  I haven't trained with Dr. Pfau.  I



           9 had my homeopathic training at, it was the National



          10 College of Natural Medicine in Portland, Oregon.  It was



          11 part of my education as a homeopathic doctor.  I did some



          12 hours with him before I graduated.



          13             MS. KENNEDY:  Working classical homeopathy?



          14             MS. GOIS:  Yes.  That's what I was trained in.



          15             MS. KENNEDY:  Like Dr. Pfau does?



          16             MS. GOIS:  Yes.



          17             MS. KENNEDY:  I move we approve her



          18 application.



          19             PRESIDENT FONG:  We have a motion to approve



          20 Hazel's application by Diane Kennedy.  Do I hear a second?



          21             MR. MINSTREL:  I second it.



          22             PRESIDENT FONG:  We have a second by Mr. Don



          23 Minstrel.



          24             Any other further discussion?  Seeing none, I
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           1 call for the vote.  All in favor of approving our newest



           2 APH in the state of Nevada please signify by saying aye.



           3             (All Board members say aye.)



           4             PRESIDENT FONG:  Let the record show it was a



           5 unanimous vote again.



           6             Welcome to the community.



           7             (Applause.)



           8             PRESIDENT FONG:  You flew all the way up here



           9 to Reno to get a certificate?



          10             MS. GOIS:  Actually, I ended up -- because my



          11 parents are in Las Vegas as well, and they actually wanted



          12 to drive up here and see what it was like, so we drove up.



          13             PRESIDENT FONG:  Congratulations.  We'll be



          14 seeing you soon.



          15             Item number 6.  We have the deliberation and



          16 decision on what actions to take on the remand of the



          17 Second Judicial Court Case number CV17-02142, which is



          18 pursuant to a Petition for Judicial Review filed by



          19 Dr. Michael Gerber regarding discipline issued by this



          20 Board.



          21             The Board will consider briefs filed by the



          22 parties, and receive oral arguments in the matter.



          23             Before we start, I think we had an item that



          24 we began to discuss, or is there any other discussion that
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           1 we need to have?  Any board members want to bring up



           2 anything?



           3             I think you wanted a clarification from



           4 Mr. Ott about the recusal.



           5             MR. OTT:  The issue raised was a relationship



           6 between a board member and Dr. Gerber.  My understanding



           7 is, my recollection was from the prior meeting that there



           8 was no fiduciary relationship, and that Dr. Eslinger



           9 previously set forth his understanding of the current



          10 relationship, and then disclosed that he was not biased,



          11 and he was able to be impartial in this matter.



          12             As long as there is no pecuniary relationship,



          13 and the facts that you recited last time are true, you



          14 would still be able to sit on this matter.  But I'll leave



          15 it to you to let us know if there's any update from the



          16 last meeting or if the relationship --



          17             DR. ESLINGER:  No.  I recused myself from the



          18 original decision but felt that the current situation I



          19 could provide an unbiased opinion.



          20             MR. OTT:  Was there a factual change between



          21 the original decision and now?  I thought there was a



          22 factual change.  Was there not?  I'm misremembering?



          23             MS. KENNEDY:  I thought you were no longer a



          24 patient.
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           1             DR. ESLINGER:  No, I'm not.



           2             MS. KENNEDY:  So that's what the factual



           3 change is.



           4             MR. OTT:  That was my recollection.  Thank you



           5 for the clarification.



           6             MS. KENNEDY:  In regard to my question, so



           7 that we're totally on the same page here, with Board



           8 Member Smith and her relationship.



           9             MR. OTT:  So there is an obligation for



          10 members to recuse themselves when there is a financial



          11 relationship that would render them unable to come to a



          12 fair, unbiased opinion.  There's also an ability to recuse



          13 yourself whenever you are unable to come to a fair and



          14 unbiased decision based on another relationship.



          15             So I'm unaware of any financial relationship



          16 that would require recusal under the statutes.  If there



          17 is a personal relationship that would prevent a member



          18 from being unbiased, they could certainly state that and



          19 recuse themselves.



          20             MS. KENNEDY:  Thank you.  I just wanted to



          21 have everything clear so that nothing could come back on



          22 that.



          23             PRESIDENT FONG:  You're satisfied with the



          24 answer?
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           1             MS. KENNEDY:  Yes.  He's our attorney.



           2             PRESIDENT FONG:  Sounds good.  Before I allow



           3 for counsels to deliberate or make their argument, is



           4 there anything else that any of the board members need to



           5 say or to ask anyone?



           6             MS. KENNEDY:  Can we ask questions?



           7             PRESIDENT FONG:  At this point if there is



           8 anything that needs to be clarified before we get started,



           9 I'll allow it.



          10             MS. KENNEDY:  I would like to know the status



          11 of Dr. Gerber's pending renewal of his licenses.  Since



          12 our last meeting with him what the status of his renewal



          13 in California and Washington, D.C. is.



          14             MR. MINSTREL:  Do you want to address that,



          15 Jeff?



          16             MR. DICKERSON:  Sure.  Can I be recognized?



          17             PRESIDENT FONG:  Yes, sir, please.



          18             Mr. Dickerson, Dr. Gerber's counsel, will



          19 address and I will allow it.



          20             MR. DICKERSON:  Based on Department 1's



          21 decision, the aliphatic licensure is not necessary.  There



          22 was a withdrawal of the effort in D.C. and California to



          23 obtain reinstatement of those licenses, because under her



          24 order those are no longer necessary for renewals.
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           1             PRESIDENT FONG:  Anything further?



           2             MS. KENNEDY:  Huh-uh.



           3             PRESIDENT FONG:  All right.



           4             MR. MINSTREL:  What position would that put



           5 this board in?



           6             PRESIDENT FONG:  At this point it's just a



           7 point of clarification.



           8             If there is no other comment, I'm going to



           9 allow each of the counsel to present for 15 minutes,



          10 maximum.



          11             Mr. Ott, is there an order I have to follow,



          12 which counsel first?



          13             MR. OTT:  No.  I think generally the party



          14 bearing the burden, which would be Miss Bordelove, would



          15 go first.



          16             Just to note for the record, neither party



          17 requested an argument, so I don't know if 15 minutes is an



          18 acceptable time, or if they have even prepared anything.



          19 But we did agendize it so the board could hear argument if



          20 the board would like to.



          21             MS. SMITH:  I don't.



          22             PRESIDENT FONG:  Just to say that I'm true to



          23 my word, since -- actually, I've never had you introduce



          24 yourself.
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           1             THE REPORTER:  I'm Carol.  Carol Hummel.



           2             MR. FONG:  We want to make sure Carol has this



           3 for the record.



           4             Rosalie, would you like to go first?



           5             MS. BORDELOVE:  Sorry.  I had you on mute.  I



           6 would be happy to make some arguments.  I will keep it



           7 fairly brief.



           8             Essentially, the judge's order on the petition



           9 for judicial review required the board to re-evaluate the



          10 facts in the record under NRS 630A.325 as opposed to



          11 630A.230 which the board had evaluated previously.



          12             630A.325(1) requires to renew a license or



          13 certificate on or before January 1st of each year.  An



          14 applicant must apply to the board for renewal, pay an



          15 annual fee, submit evidence to the board regarding



          16 continuing education, and submit all information required



          17 to complete the renewal.



          18             I would argue that that would include any



          19 information requested on the renewal form.  The 2017



          20 renewal form at issue in this case requested, it had a



          21 line to write all, to states, territories or foreign



          22 countries where you currently hold a license to practice



          23 medicine.



          24             And I want to emphasize that language.
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           1 Currently hold a license to practice medicine.



           2             Dr. Gerber listed his Washington, D.C. license



           3 which is, I think, undisputed at this point that that



           4 license was inactive, that he was and is restricted, that



           5 he may not practice medicine in that jurisdiction.



           6             And I want to point the board still to NRS



           7 630A.350 which was alleged, a violation of that statute



           8 was alleged in the first claim for relief under the



           9 original complaint in this matter.  And that is the



          10 board's primary disciplinary statute.



          11             Subsection 3 of that statute lists grounds for



          12 discipline, including obtaining, maintaining, or renewing



          13 or attempting to maintain or renew a homeopathic license



          14 by bribery, fraud, misrepresentation, or by any



          15 misleading, inaccurate or incomplete statement.



          16             And I believe, and I would like you to decide



          17 for yourself, that listing the D.C. license under that



          18 line without any note, which would have been easy to add



          19 to it regarding the restricted and inactive nature of the



          20 license is, at a minimum, a misleading and inaccurate or



          21 incomplete statement which is grounds for discipline.



          22             And I respectfully request that the board find



          23 that there is a violation of the law there, and then issue



          24 discipline accordingly.
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           1             I would just want to point to a couple of



           2 arguments that Dr. Gerber's counsel made in the past



           3 regarding the board's knowledge of the -- the board



           4 staff's knowledge of the nature of the Washington, D.C.



           5 license over 10 years ago.



           6             And I want to point to the fact that there is



           7 no evidence in the record that Dr. Gerber ever had any



           8 knowledge that the board was in any way aware of this.



           9 And his choice to neglect to make a note or inform the



          10 board regarding the Washington, D.C. license was because



          11 he hoped the board would never find out.



          12             But whether or not the board knew in the past,



          13 there is significant case law to show that the board is



          14 not stopped from enforcing the law in the future.  I want



          15 to kind of clarify that.  Otherwise, I would ask that the



          16 board still find there is a violation here, and then



          17 decide the discipline from there.



          18             PRESIDENT FONG:  Thank you, Rosalie.  Does



          19 that conclude your comments?



          20             MS. BORDELOVE:  Yes, it does.



          21             PRESIDENT FONG:  Mr. Dickerson, would you like



          22 to make any comments to the board?



          23             MR. DICKERSON:  Thank you, Mr. President.



          24             PRESIDENT FONG:  Please.
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           1             MR. DICKERSON:  Thank you.  The board should



           2 revisit the amended complaint in this matter.  That



           3 complaint says nothing about the renewal statute and says



           4 nothing about the circumstances of answering this question



           5 to which Ms. Bordelove is referring.  This is not at issue



           6 in this proceeding.



           7             What is at issue in this proceeding is the



           8 original Amended Complaint in this matter which was based



           9 on the wrong statute as Department 1 found.  That has not



          10 changed.  That Amended Complaint still stands as the



          11 operative pleading in this case.  That is the charging



          12 document against which Dr. Gerber has to defend himself.



          13             Dr. Gerber made a motion to dismiss based upon



          14 the same arguments that Judge Drakulich adopted.  Those



          15 arguments having been adopted, meaning that that motion to



          16 dismiss should have been granted in the first instance.



          17             The board should vacate its prior order that



          18 was remanded, and should vote to grant that motion to



          19 dismiss, and dismiss the Amended Complaint with prejudice.



          20 That is how this is easily resolved, and how Department



          21 1's order, Judge Drakulich's order, is easily satisfied.



          22             This idea of converting what isn't there into



          23 what the district attorney or the deputy attorney general



          24 wants to be there, can't be done.  It just can't be done
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           1 at this stage of the proceedings.



           2             So even if it could be done, however, Judge



           3 Drakulich has already addressed the issue of the



           4 untruthfulness allegation.  And she went to the root of



           5 it.  She didn't just talk about what statute applied, she



           6 went to the root and heart of the matter and said that



           7 substantial evidence does not support the board's



           8 conclusion of law that he was untruthful on his renewal



           9 applications.



          10             Even if Ms. Bordelove is correct in the fact



          11 that those questions on the application were not



          12 accurately answered, that doesn't end the inquiry, because



          13 Department 1 has found that those questions were



          14 immaterial to the decision to renew under the renewal



          15 statute.



          16             The board can ask all the questions it wants



          17 on an application form, the falsity of which has to be



          18 material to the decision of whether to grant or deny a



          19 renewal.  And because of Department 1's ruling that those



          20 questions and the answers to them are not pertinent to the



          21 renewal process, there is no material falsehood, there's



          22 no material untruthfulness, there's no material



          23 misrepresentation, and therefore there is no basis upon



          24 which to impose discipline for what Ms. Bordelove is
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           1 contending should be done.



           2             The board has already been through this



           3 administratively, has spent three days on this before, and



           4 since spent a few hours.  And here we are about to embark



           5 on a consideration of a proposal that is simply going to



           6 lead to another petition for judicial review and other



           7 consequences, possibly.



           8             And Department 1 is set up.  She is not going



           9 to go against her order.  She is not going say, well,



          10 maybe I was wrong on that, no substantial evidence to



          11 support the finding of untruthfulness.  She is not going



          12 to do that.  She is going to say, that's what I said



          13 before.  I remanded it to you to comply with my order.



          14 You didn't comply with my order, and therefore I'm



          15 reversing you again.



          16             And in that instance I think she will probably



          17 put an end to it with an order of reversal with



          18 instructions on remand that you do what I'm asking you to



          19 do, and which Dr. Gerber is asking you to do, which is to



          20 vacate the prior order of October 24th of 2017, put that



          21 out of the way.



          22             The Amended Complaint still exists, go back



          23 and grant the motion that Judge Drakulich agreed with, the



          24 reasons of which Judge Drakulich agreed with, adopt that
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           1 reasoning, grant that motion with prejudice, and dismiss



           2 the Amended Complaint.



           3             As I have also argued, and the deputy attorney



           4 general does not argue otherwise, Nevada law is clear that



           5 the $30,000 paid by Dr. Gerber should be paid back for the



           6 reasons stated in our brief.  We maintain that the



           7 imposition of restrictions, including the supervision by



           8 Dr. Dublin at $2,000 a month should be reimbursed as well.



           9             But I would leave that later part to your



          10 discretion.  But I don't think there's any discretion as



          11 to the $30,000.



          12             Based upon that, we would ask that the board



          13 act accordingly.  Thank you.



          14             PRESIDENT FONG:  Thank you both for keeping



          15 comments brief.  You both got done under five minutes.



          16             I'm opening up to discussion.  But, Rosalie,



          17 do you have anything else that you want to rebut?  I'll



          18 give you both a chance to do that.



          19             MS. BORDELOVE:  I have a couple comments,



          20 nothing extensive.  But I would like to point you, I think



          21 in your board packet is the original Complaint.  And the



          22 first claim for relief states by falsely indicating that



          23 he was licensed in good standing to practice allopathic or



          24 osteopathic medicine in any state or country, the District
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           1 of Columbia or territory or possession of the United



           2 States, Respondent provided an untrue statement to the



           3 board on his renewal licensure application in violation of



           4 NRS 630A.350, and which is grounds for disciplinary



           5 action.



           6             And I understand that opposing counsel thinks



           7 that that is somehow tied to the licensing statute, and



           8 because it doesn't specifically mention the renewal



           9 statute it somehow is invalid.  That argument just doesn't



          10 have a lot of base.



          11             The district court made no reading or mention



          12 even of the disciplinary statute which is the most



          13 important statute here.  It's the statute that gives the



          14 board the statutory authority to issue discipline.  And in



          15 this case under 630A.350(3) it allows for discipline for a



          16 false, misleading -- it goes for the full range from fraud



          17 down to simply an inaccurate statement.



          18             And I want to point that his statements on the



          19 applications were at a minimum inaccurate and misleading.



          20             The other thing I'll just mention is on the



          21 attorney's fee issue with reimbursement.  Counsel



          22 continues to argue that his client should be reimbursed



          23 for costs and all sorts of things, including interest, but



          24 has listed absolutely zero case law or statutory authority
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           1 that the board even has the power to reimburse those



           2 things.



           3             So the board's first decision here is whether



           4 there was a violation of the law.  I think after that the



           5 board can make any decision regarding the attorney's fees



           6 issue.  But I just wanted to point that part out.



           7             PRESIDENT FONG:  Thank you.



           8             Mr. Dickerson, any rebuttal?



           9             MR. DICKERSON:  Department 1 did address



          10 discipline, found that there was no basis to support a



          11 finding of untruthfulness.  End of story on discipline.



          12 Nothing further.



          13             PRESIDENT FONG:  Thank you, sir.



          14             Board members, discussion.



          15             MS. SMITH:  We have discussed this several



          16 times.  I think that everyone pretty well -- if they have



          17 done their homework would be able to make a motion and



          18 vote correctly.  That's my personal opinion, because we



          19 have discussed this and studied this numerous times.



          20             MS. KENNEDY:  How much -- does everyone



          21 understand the judge's order?  Has everyone read it,



          22 dissected it, and understands the judge's order?



          23             I think it's extremely important to understand



          24 exactly what this order is talking about.
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           1             MS. EKLOF:  All items being discussed here,



           2 the documents are all in your packets.



           3             MS. KENNEDY:  Plus, they were previously sent



           4 to us over time.  So everyone on the board should have



           5 gone through, looked through and determined, and



           6 especially based on written arguments from both sides of



           7 the parties to dissect as far as what their arguments are,



           8 according to what the judge is saying, and then augmented



           9 today by oral arguments.



          10             PRESIDENT FONG:  I believe there's



          11 clarification on the floor here.  I haven't heard anybody



          12 answering Ms. Kennedy.



          13             First off, let me just ask as the chair, has



          14 everybody actually read this?



          15             (All board members respond yes.)



          16             PRESIDENT FONG:  So everyone has read this.



          17 Do you understand what is in this document?



          18             (All board members respond yes.)



          19             PRESIDENT FONG:  For the record, we do



          20 understand that.



          21             So now we have before us arguments on this



          22 matter.  Are there discussions further that people want to



          23 bring up points for?



          24             DR. ESLINGER:  I have a question about how can
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           1 a judge say that an application for license, there's no



           2 question that it was inaccurate when it was pointedly



           3 inaccurate?



           4             MS. KENNEDY:  If you read through it, Bob,



           5 you'll see some conflicts of her opinion in here.  And if



           6 you read through, there are conflicts within her order to



           7 that.



           8             DR. ESLINGER:  Can you explain to me how a



           9 judge can say this didn't happen when in point of fact



          10 it's in print that it did happen?



          11             PRESIDENT FONG:  Mr. Ott, I'm going to ask you



          12 to render an opinion about possibly the difference in what



          13 Judge Drakulich's take on the issue was versus apparently



          14 what has been put on a form.



          15             MR. OTT:  Deputy Attorney General Greg Ott.



          16 The judge was able to review all of the evidence before



          17 the board, as well as its findings and conclusions, and



          18 the judge issued the order that she did.



          19             It's not uncommon for one side or another to



          20 disagree with the court's order.  But a lower court or a



          21 lower administrative body doesn't have the ability to



          22 overturn that ruling.  You have to act in accordance with



          23 it.



          24             I have seen orders that are inconsistent or
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           1 that I didn't necessarily agree with completely, but the



           2 job of the lower body is not to question the order, it's



           3 to comply with it the best way that it can.



           4             I don't know if that fully answers your



           5 question.



           6             DR. ESLINGER:  No, it doesn't.



           7             MR. OTT:  Perhaps also if you were to point



           8 out the inconsistencies, the board could help come to a



           9 conclusion as to the proper interpretation.  It might be a



          10 subject for deliberation.



          11             PRESIDENT FONG:  I guess he's basically asking



          12 where do you see the conflict between these two things?



          13             DR. ESLINGER:  How can a judge look at an



          14 application that is pointedly been shown to be inaccurate



          15 and say this is not inaccurate?  That's my question.  How



          16 can any legal opinion founded upon that faulty reasoning



          17 ever hold water?



          18             PRESIDENT FONG:  I'm going to ask you to be



          19 careful about your language on that one, please.  We're



          20 going to be respectful of Judge Drakulich one way or the



          21 other.



          22             DR. ESLINGER:  I want to be respectful.  I'm



          23 just wondering how can any judge -- I'm not talking about



          24 her in particular.  I'm saying how can any judge look at
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           1 specific written evidence on paper that is shown to be



           2 inaccurate purely by its existence and determine that that



           3 is okay or that is correct when it is not correct?



           4             PRESIDENT FONG:  If I could ask a question



           5 here.  Before Judge Drakulich were you able to make



           6 deliberations or, Rosalie, were you guys able to make any



           7 argument in front of this judge?



           8             MR. DICKERSON:  Yes.  We appeared in front of



           9 her and orally argued it for about an hour, hour and a



          10 half.



          11             MS. KENNEDY:  Both of you did?



          12             MR. DICKERSON:  Yes.



          13             PRESIDENT FONG:  I just wanted to clarify



          14 that.



          15             MR. DICKERSON:  She had lots of questions.



          16 The judge did.



          17             PRESIDENT FONG:  Does anybody have other



          18 comments?



          19             MS. KENNEDY:  I just caution everyone to



          20 carefully read this order and make your mind up based on



          21 what this order says, knowing that it was sent back to



          22 this board with the idea this board has the ultimate say.



          23             PRESIDENT FONG:  Any more comments?  None on



          24 this end.  Dr. Ibarra, anybody?
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           1             DR. IBARRA:  No comment.



           2             PRESIDENT FONG:  Anybody from this end?



           3             MR. MINSTREL:  No.



           4             PRESIDENT FONG:  As the president of this



           5 board I have a few things I'm going to say.  One, I do



           6 understand the judge's order is that we have to base our



           7 decision, since this was remanded back to us on



           8 specifically the subsections of 630A that are supposed to



           9 apply to renewals.



          10             I would bring up one fact against this though



          11 is the fact that under subsection 230, although this is in



          12 regard to a new applicant, there is a subsection G which



          13 says -- again 630A230(G).  It actually says for somebody



          14 -- just to paraphrase.  Somebody who is applying for such



          15 license subsection G specifically reads, "Meets any



          16 additional requirements established by the board



          17 including, without limitations, requirements established



          18 by regulations adopted by the board."



          19             MS. SMITH:  That says that?



          20             PRESIDENT FONG:  I know this is not where I'm



          21 going to be basing my argument on here.  However, the



          22 board has adopted a renewal form.



          23             MS. KENNEDY:  It's in our bylaws.



          24             PRESIDENT FONG:  Right.  That clearly states
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           1 that you have to have a stated licensure.



           2             And do you have that bylaw?  Can you read it



           3 into the record, please.



           4             Specifically under Section 3 of our bylaws



           5 there is under, and it's about renewal of applications.  I



           6 don't want to waste everybody's time, but the line that



           7 comes down, here about halfway down the paragraph it says,



           8 "To verify the license certificate holder is in good



           9 standing with other State Boards."



          10             So basically we have to actually have a



          11 verification of the other licensure.  So although this is



          12 a shortfalling in our statutes right now, this can be



          13 basically an understanding that makes the argument that we



          14 as a body have adopted all of these procedures to renew a



          15 license.  And when you accept that you're going to get



          16 licensed by this board, you accept these additional



          17 requirements.



          18             I'm just quoting here, "established by the



          19 board, including, without limitation," all of these



          20 additional things that you need to do.



          21             From that standpoint the understanding also



          22 moves forward that this board has to determine the



          23 qualifications.  And this is under our duties under



          24 subsection 155.  Determining the qualifications of an
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           1 exam, the application is obviously for licensure, et



           2 cetera, and that includes the methods of checking for



           3 background.



           4             If I go to 630A.135, we have an acknowledgment



           5 of statutory ethical standards.  And each member of the



           6 board shall comply with the provisions of NRS 281A.500.



           7 If you don't know what that is, it means that we can't



           8 necessarily accept falsehoods -- not necessarily known



           9 falsehoods, but things that are in error on these



          10 applications or on these renewal forms.



          11             Basically what we have here is we do have an



          12 order from a district judge saying that we have to follow



          13 a very specific subsection of 630A that only deals with



          14 renewals.



          15             However, I submit to my fellow board members



          16 that although subsection 230A was ordered for us not to be



          17 looked at in regard to qualifying of somebody who was only



          18 applying initially, that there are extensions from that



          19 subsection that reach into the renewal process.



          20             In the original arguments for this particular



          21 case, the understanding is that the homeopathic board when



          22 you actually have to have an M.D. or a D.O. to have a



          23 qualification to become an HMD, that is a qualification



          24 that should be by -- I shouldn't say by assumption, but
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           1 it's understood that should be required.



           2             In one essence, as somebody has described to



           3 me, this board is essentially a subspecialty board that



           4 happens to have the power to license.  Any other



           5 subspeciality board you need to maintain that license.



           6             Looking at everything that's in front of me



           7 tonight, I unfortunately have to turn around and say that



           8 there is a shortfalling still.  And at this point I will



           9 have to say that that shortfalling, under my personal



          10 review of thing, puts this board at a bit of crossroads



          11 here.



          12             We need to decide is only the decision by



          13 Judge Drakulich, who we respectfully appreciate, and we



          14 respectfully accept as essentially the rule of law here,



          15 but does it have shortfalls?  Based on what I've said, I



          16 think I have actually applied some of the shortfalls to



          17 this.



          18             I'm asking members of the board now to



          19 determine whether or not what I've given you as



          20 shortfallings are enough to say that we still have enough



          21 of an issue that we should move forward with restoring of



          22 the license or should we not restore the license, should



          23 we keep things the way they are now?  That is what I



          24 propose to you.
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           1             So I'm opening this up now for further



           2 discussion.



           3             MS. KENNEDY:  You should read this into the



           4 record.



           5             PRESIDENT FONG:  Miss Kennedy has handed me --



           6 this is Judge Drakulich's order?



           7             MS. KENNEDY:  Yes.



           8             PRESIDENT FONG:  Judge Drakulich's order on



           9 Page 8, line 22.  "Importantly, the application of which



          10 the decision was based was Gerber's 2017 application to



          11 renew," underline renew, "his license ROAA (411).  It is



          12 one of many that he filed annually since obtaining his



          13 original license in 1984."



          14             You wanted me to read that into the record.



          15             MS. KENNEDY:  Yes, I did.  It states that she



          16 was basing it on the renewal which is contradictory to



          17 other parts of the order.



          18             PRESIDENT FONG:  So you guys all read this?



          19             MS. SMITH:  We have all read it.  We're all



          20 aware of what everything says, and we're just going around



          21 in a circle now, Bruce.  I seriously apologize, but we



          22 need to bring this to a head and make our decision.



          23             Do we need to correct things down the road or



          24 do we not, but we do need to bring a conclusion to this.
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           1             PRESIDENT FONG:  More discussion?



           2             DR. ESLINGER:  What about the discussion of



           3 the fact that this has not been a settled issue yet?



           4             PRESIDENT FONG:  I think that we'll go ahead



           5 and shelve that temporarily for right now.  There was some



           6 discussions, prior to my walking into here, with Dr.



           7 Eslinger about the applicability of the order here, but I



           8 think we're not going to bring that up tonight.



           9             I do have one thing that I do want to bring



          10 up.  Again, I certainly don't want this to come out as



          11 being insulting or otherwise.  But I'm just applying my



          12 research into what I have read here.



          13             A law dictionary by Steven Gifis, and forgive



          14 this terminology, but the word perjury falls under a



          15 saying in here I've underlined.  "Today's statutes have



          16 broadened the offense so that some jurisdictions and any



          17 false swearing in a legal instrument or legal" -- I'm



          18 having a hard time reading -- "the settling is perjury,



          19 even if there is no malice or other precedent in a



          20 judicial proceeding."



          21             It also goes on to say that basically, in



          22 paraphrasing, that even without full knowledge of



          23 something that you're attesting to, it would fall under



          24 that legal precedent unfortunately.
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           1             Under the Nevada Supreme Court, the definition



           2 of moral turpitude is perjury.  Unfortunately, as we go



           3 forward through this, the board has to establish also the



           4 grounds of a good moral character.



           5             Now, I think Dr. Gerber is a great guy.  I



           6 think he's a great person.  I don't think he's a poor



           7 character.  But in the strictest interpretation of the law



           8 there is an issue that there may have been a perjury,



           9 because he did attest to having a license.  Even though he



          10 didn't understand the fact that apparently an inactive



          11 license didn't match that, it still matches the definition



          12 in the legal jargon as perjury.



          13             And you're not necessarily, we're not



          14 necessarily saying that this is something that is a wholly



          15 punishable offense.  But that's something that needs to be



          16 brought up in this.  And I believe Ms. Bordelove is



          17 alluding to that.



          18             So again, I do put these arguments out there



          19 simply because I think everybody has to understand that



          20 both sides of this, both Judge Drakulich's opinion and



          21 also in my review of the law, we want to have a little



          22 more complete picture.



          23             With that, I would like to have further



          24 discussion or somebody at this point to make a motion.
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           1             MS. SMITH:  I make a motion that we dismiss



           2 these charges against Dr. Gerber.  What you want to do --



           3 no, I can't put that in the motion.  And refund to him the



           4 30,000.



           5             PRESIDENT FONG:  I'm going to hold you on



           6 that.



           7             MS. SMITH:  Put me back to I make a motion



           8 that we recuse Dr. Gerber of these charges.



           9             PRESIDENT FONG:  So a motion has been made



          10 that we find -- that we're -- can I ask you, would you



          11 agree with the following.  That you agree with Judge



          12 Drakulich's decision, and that Dr. Gerber should be --



          13 that we should find that there's no fault to proceed with



          14 in this case.  Is that what your motion is?



          15             MS. SMITH:  That is correct.  That is my



          16 motion.  K.J. Smith.



          17             PRESIDENT FONG:  Carol, did you get all that?



          18             THE REPORTER:  I did.  Thank you.



          19             PRESIDENT FONG:  May I have a second for the



          20 motion.



          21             MR. MINSTREL:  I would like to second the



          22 motion.



          23             But I did want to make a comment.  I don't



          24 understand why Gerber would actually abandon the licensure
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           1 since the date is coming up, the 30th of June, in getting



           2 that licensure.  That seems to be a little bit cart before



           3 the horse already deciding that we would rule entirely



           4 with the judge, abandoning some of our own statutes.



           5             PRESIDENT FONG:  I'm sorry?



           6             MS. KENNEDY:  What he's saying is from the



           7 question I asked -- I want to clarify.  What you are



           8 saying is that they abandoned any further applying for



           9 licenses in other states prior to this board --



          10             MR. MINSTREL:  Making a decision.



          11             MS. KENNEDY:  -- making a decision?



          12             MR. MINSTREL:  Right.



          13             MS. SMITH:  But there's a motion on the floor.



          14             MS. KENNEDY:  We're having discussion.



          15 There's a first and a second.



          16             PRESIDENT FONG:  Discussion is open.



          17             MS. KENNEDY:  Mr. Minstrel brought up a point



          18 which I think I clarified for you.  He did.  According to



          19 his attorney he has abandoned any further --



          20             MR. MINSTREL:  Proceedings for licensure by



          21 this board.



          22             MS. KENNEDY:  To go through other states,



          23 specifically Washington, D.C. and California, and have



          24 abandoned those pursuits to obtain a license from either
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           1 state, and in both of those pursuits; is that correct?



           2             MR. DICKERSON:  Asked and answered.



           3             MS. KENNEDY:  Pardon?



           4             MR. DICKERSON:  Asked and answered.



           5             MS. KENNEDY:  Okay.



           6             DR. IBARRA:  Does it mean that he stopped



           7 pursuing license?



           8             MR. DICKERSON:  Yes.



           9             DR. IBARRA:  License in those states?



          10             MR. DICKERSON:  Yes.



          11             MR. MINSTREL:  So he has not abandoned it or



          12 he's still pursuing?



          13             MS. KENNEDY:  He has abandoned it.



          14             MR. MINSTREL:  Okay.



          15             PRESIDENT FONG:  Further discussion?



          16             MS. KENNEDY:  I think that we need to make



          17 this clear, because it's been a point of contention prior



          18 to this proceeding, not involving this matter, but in



          19 years past.



          20             "Any license or certificate issued pursuant to



          21 NRS 630A.80 is a revokable privilege, and no holder of



          22 such license or certificate acquired therein any vested



          23 rights."  It's a privilege to have a license, it's not --



          24 period.
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           1             PRESIDENT FONG:  Ladies and gentlemen on my



           2 board, I want to put it out to you right there that when



           3 we put this forward, as Miss Kennedy said, there is a



           4 privilege to have a license, it's not a right to have a



           5 license.



           6             However, in all fairness, I do read Judge



           7 Drakulich's order.  I do know that we do have



           8 shortfallings in our own statutes.  And I'm going to make



           9 it aware to you, no matter what's happening in this vote



          10 that's coming up, that this board is going to correct



          11 those statutory shortfalls.



          12             So I would recommend if you have ceased your



          13 efforts to try to obtain these licensures, that you



          14 actually resume those, because it will be corrected.  And



          15 it is only a matter of, shall we say time, before that



          16 correction occurs.  But the bottom line is that there is



          17 clearly an order here by Judge Drakulich.  It does point



          18 out the shortfallings of the NRS.



          19             MS. KENNEDY:  It basically points out that the



          20 original petition -- is that the correct word -- that was



          21 filed by the AG's office, and I think it needs to be made



          22 very clear here at this point so everyone understands.



          23             This board did not bring about this action.



          24 This board was forced into this action.  We did not start
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           1 it, and we were put in the position to be where we are



           2 right now.  And what the judge has said is that in the



           3 original complaint that the wrong statute was entered into



           4 by the AG's office, and that's what she is stating in



           5 here.  Therefore, she is putting it back to this board to



           6 say it's up to you.



           7             PRESIDENT FONG:  I would actually agree with



           8 that analysis that this decision has been placed back on



           9 this board.  You guys should actually be feeling some



          10 pressure right now.  This is a big deal.  We are talking



          11 about a man's life here.  But we're also talking about we



          12 have to serve the public interest and serve the public



          13 safety, that all things are said and properly done.



          14             At this point we have a motion on the floor to



          15 say that there is no additional findings that this board



          16 has against Dr. Gerber.  That has been seconded.  That is



          17 the first point that I'm going to ask for --



          18             MS. KENNEDY:  I don't think that's how the



          19 motion -- it did not say there was no additional finding



          20 in the motion.  Can you read back the motion to us,



          21 please.



          22             (Record read by the reporter.)



          23             PRESIDENT FONG:  I think there were some



          24 corrections after that.
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           1             (Record read by the reporter.)



           2             PRESIDENT FONG:  Since that's on the record, I



           3 think as a board we can dissect this a little bit.



           4             The first thing we need to do is, I believe



           5 Mr. Ott will agree with me, is find whether or not the



           6 board agrees with Judge Drakulich's findings.  But then



           7 the action that we take based on that decision should be



           8 another vote.



           9             MS. KENNEDY:  We have a motion on the floor.



          10 So we either have to rescind the motion and create a new



          11 motion or you vote on this motion, have further discussion



          12 regarding this motion.



          13             MR. OTT:  Member Kennedy is correct.  There is



          14 a properly-made motion on the floor that has been



          15 seconded.  There was some confusion because I believe



          16 Member Smith's motion was amended by President Fong.  She



          17 accepted that amendment, and that was then seconded by



          18 Mr. Minstrel.



          19             So the proper motion is the one that was



          20 restated by Dr. Fong, and then agreed to by Miss Smith.



          21             MS. SMITH:  So we have the motion on the floor



          22 to dismiss, abiding by the rules of the judge.



          23             MR. OTT:  My recollection of the motion was



          24 that you used the word dismiss.  Dr. Fong said it was a
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           1 motion to find a non violation of any law based on the



           2 order and the facts before you.  But again, we can reread



           3 the motion if necessary.



           4             PRESIDENT FONG:  For clarification would you



           5 mind restating your motion and --



           6             MS. KENNEDY:  I don't think we need to do



           7 that.  I think we have --



           8             MS. SMITH:  I don't want --



           9             MS. KENNEDY: -- a motion on the floor.  And I



          10 think it's not a matter of whether this entity, this board



          11 agrees with the judge.  It's been placed back in front of



          12 this board as to what action we need to take.



          13             And the motion on the floor is that does this



          14 board want to dismiss everything and move on, and take all



          15 the trees we have cut down and move on or do we want to



          16 take it to a point where we have dissected, reviewed, and



          17 looked at what this information really is saying to us?



          18             PRESIDENT FONG:  As chairman I would allow for



          19 that to go forward.  But I think for a point of



          20 clarification, my personal feeling is we should kind of



          21 actually dissect it out just a bit more as to which, each



          22 part that we're all voting on.



          23             It's a very nebulous thing that we're actually



          24 voting on right now, because there are several parts to
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           1 this.



           2             MS. SMITH:  So I retract it and reput the



           3 motion in place, is that what you are saying?



           4             PRESIDENT FONG:  My personal feeling, I think



           5 that will add for the clarification.



           6             MR. MINSTREL:  I have one more thing I want to



           7 mention.



           8             PRESIDENT FONG:  Let her restate the motion



           9 first.



          10             MS. KENNEDY:  Still we haven't rescinded it.



          11 We don't have a new motion, we have discussion.  He should



          12 be allowed to ask the question.



          13             PRESIDENT FONG:  Go ahead.



          14             MR. MINSTREL:  My question was, I am unaware



          15 of this board holding the money on the -- I believe the



          16 AG's office actually collected that money.  So do we have



          17 any money?



          18             MS. KENNEDY:  That has nothing to do with the



          19 motion.



          20             MR. MINSTREL:  I know you held that, but I'm



          21 just not clear.



          22             MS. KENNEDY:  Wait until we get to that point.



          23             PRESIDENT FONG:  That's why I want to separate



          24 this out.  There's too many items all at once, and I want
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           1 to do this.  If you would not mind, simply rescind that



           2 motion, and let's go ahead and restate these.



           3             MS. SMITH:  I will rescind the motion, K.J.



           4 Smith, and put a motion on the floor that we return the



           5 rightful license to Dr. Michael Gerber.



           6             PRESIDENT FONG:  I'll take that.  Stop you



           7 there.



           8             So we have a motion on the floor to restore



           9 the medical license to full standing for Dr. Gerber.  Do I



          10 hear a second for that?



          11             MR. MINSTREL:  I would second that.



          12             PRESIDENT FONG:  Now we can have discussion,



          13 Don.



          14             MR. MINSTREL:  With discussion, as we have



          15 just stated that he could have his license back, does that



          16 come up for review at the end of this year again?  In



          17 which case I would think that he should have his ducks in



          18 order by then.



          19             PRESIDENT FONG:  That is not part of the



          20 motion, Don.  The motion is strictly to restore a full --



          21 I assume you mean a full license with all the privileges.



          22             MS. SMITH:  I do.



          23             PRESIDENT FONG:  So everybody understands



          24 that's what you're discussing.
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           1             Any more comments from this side of the



           2 gallery?



           3             MS. KENNEDY:  Out of the application, a



           4 license that is on file now, meaning 2018 -- or no, 2017.



           5 He's not had a full license since 2017.



           6             So what license are we restoring?



           7             MS. SMITH:  His full license.



           8             MS. KENNEDY:  Which one?



           9             MS. SMITH:  The one he had all along or should



          10 have had.  That's a smart remark, and I -- his full



          11 license he had in 2017.



          12             PRESIDENT FONG:  Would you accept an amendment



          13 to your motion to say that we're restoring Dr. Gerber's



          14 full HMD license with all privileges as associated?



          15             MS. SMITH:  That's too many words.



          16             PRESIDENT FONG:  Whatever.  A full HMD license



          17 with no -- an unrestricted license.



          18             MS. SMITH:  Dr. Michael Gerber's in full in



          19 all content, and in all ways.



          20             PRESIDENT FONG:  Can I have a second for that



          21 amendment.



          22             MR. MINSTREL:  Again, I would love to second



          23 that.



          24             PRESIDENT FONG:  We have a motion on the floor
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           1 to restore Dr. Gerber's full licensure.  Any further



           2 discussion?  Without seeing any of that, I call for the



           3 vote.  All in favor of restoring Dr. Gerber's full



           4 licensure indicate by saying aye.



           5             MR. MINSTREL:  Aye.



           6             MS. SMITH:  Aye.



           7             PRESIDENT FONG:  Just for the sake of the



           8 record, please state your name and say aye.



           9             MR. MINSTREL:  My name is Don Minstrel.  Aye.



          10             MS. SMITH:  K.J. Smith.  Aye.



          11             PRESIDENT FONG:  All opposed to the motion



          12 please signify with your name and nay.



          13             MS. KENNEDY:  Diane Kennedy.  Nay.



          14             DR. IBARRA:  Cora Ibarra.  Nay.



          15             DR. ESLINGER:  Robert Eslinger.  Nay.



          16             PRESIDENT FONG:  For the record, please let it



          17 be stated we have three nays and two ayes, and the motion



          18 does fail.



          19             MS. KENNEDY:  You have to vote.



          20             MS. SMITH:  It's not a tie.



          21             MS. KENNEDY:  He has to vote regardless.



          22             PRESIDENT FONG:  Based on the qualifications



          23 and everything else that I have reviewed in the law --



          24 this is Dr. Fong.  Unfortunately, I would also have to
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           1 vote nay.



           2             So at this point we move on.



           3             We have a second issue, because the board has



           4 chosen not to restore Dr. Gerber's license --



           5             MR. OTT:  Mr. Chair.



           6             PRESIDENT FONG:  Yes.



           7             MR. OTT:  You have voted down the motion that



           8 was put forth.  There has not been any motion or any



           9 finding to find him in violation.  So at this point it is



          10 unclear whether such a motion would pass.  There are many



          11 reasons why members might have voted against that other



          12 motion.



          13             So before you move on to anything else, you



          14 need to address the issue of whether he is in violation or



          15 not to make sure the record is clear.



          16             PRESIDENT FONG:  I will entertain any motion



          17 that suggests that Dr. Gerber is still in violation of all



          18 of our statutes or our codes in the failure of his renewal



          19 of his license.



          20             MR. OTT:  One other thing.  I would hope that



          21 any motion would have some sort of citation to the statute



          22 that was violated or the reason.



          23             DR. ESLINGER:  I would make that motion based



          24 on the regulation that you read that are part of our
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           1 regulations.



           2             MS. KENNEDY:  And bylaws.



           3             DR. ESLINGER:  And bylaws.



           4             PRESIDENT FONG:  We have a motion on the floor



           5 that states by Dr. Eslinger that we do find that there



           6 still are issues in regard to Dr. Gerber in regard to NRS



           7 630A.230(G), the bylaws of the board, and also I believe



           8 the renewal form that the board has adopted as part of its



           9 requirements.



          10             Would that suffice for you?



          11             DR. ESLINGER:  Yes.



          12             PRESIDENT FONG:  Do I have a second to that



          13 motion?



          14             DR. IBARRA:  I second.



          15             PRESIDENT FONG:  Dr. Ibarra seconds.  Any



          16 discussion?  Seeing no discussion -- sorry, Don.



          17             MR. MINSTREL:  I was simply curious about,



          18 again, the licensing procedures again.  When this comes up



          19 again, and everything, I believe in grace.  You know, give



          20 him the grace considering.  Because it is a very minor



          21 mistake.  Whether it was intentional or unintentional, I



          22 think we do have the ability to extend grace over



          23 something like that.



          24             MS. KENNEDY:  If you want to read the judge's
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           1 order, she states in the order that -- let me find it for



           2 you.



           3             PRESIDENT FONG:  Just for the record, this is



           4 actually a discussion about whether we're still finding



           5 there is fault here.



           6             MR. MINSTREL:  Right.



           7             PRESIDENT FONG:  In regard to what we do with



           8 that very likely should be our next action, but I'll allow



           9 this.



          10             MS. KENNEDY:  According to the judge, he filed



          11 annually since 1984.  And if you go back through the



          12 evidence of the hearing, you find out this is not just a



          13 one-time clerical error, it also has gone on for quite



          14 some time.



          15             MS. SMITH:  And we knew it.



          16             MS. KENNEDY:  I can tell you as a board



          17 member, I never knew it.



          18             PRESIDENT FONG:  I did not.



          19             MS. SMITH:  I just wonder.



          20             PRESIDENT FONG:  That's enough.



          21             Does that answer your question?



          22             MR. MINSTREL:  Yes, it does.  Thank you.



          23             PRESIDENT FONG:  Is there any further



          24 discussion?  Seeing none, I would like to have a vote.
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           1 All those that find there is still a cause of action here



           2 against Dr. Michael Gerber, please signify by saying aye.



           3             DR. ESLINGER:  Aye



           4             DR. IBARRA:  Aye.



           5             MS. KENNEDY:  Aye.



           6             MS. SMITH:  Nay.



           7             MR. MINSTREL:  Nay.



           8             PRESIDENT FONG:  For the record, we have three



           9 ayes by Dr. Eslinger, Dr. Ibarra, Miss Kennedy.  Two nays



          10 by K.J. Smith and a nay by Mr. Minstrel.  I, as president,



          11 will have to join with the yays-- or the ayes, I'm sorry.



          12             MS. KENNEDY:  Motion carries.



          13             PRESIDENT FONG:  Motion carries.  Thank you.



          14             With that, we now as a board have to decide



          15 what action to take on this.  So what do we feel should be



          16 the next step for Dr. Gerber?  I'm not leaving him hanging



          17 here.



          18             MS. SMITH:  I don't know.



          19             PRESIDENT FONG:  You have every avenue open to



          20 you at this point for what you would like to do.  Simply



          21 deny the license altogether.  You can take a different



          22 tack on this.  You can extend a limited license again with



          23 all the options back where we were back in September or



          24 October of last year or the year before.
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           1             DR. ESLINGER:  I think extending a limited



           2 license with the proviso that pursuit of these other



           3 reinstatements of State licenses is resumed.



           4             PRESIDENT FONG:  So would you make that a



           5 motion?



           6             DR. ESLINGER:  I'll make that a motion.



           7             PRESIDENT FONG:  Dr. Eslinger has proposed a



           8 motion to the board that we continue to allow Dr. Gerber



           9 to have a limited license.



          10             I assume with all the current stipulations?



          11             DR. ESLINGER:  Exactly.



          12             MR. MINSTREL:  I will second that.



          13             PRESIDENT FONG:  Let me restate that.



          14             All the current stipulations with the proviso



          15 that he continues to seek a restoration of an MD license



          16 at either one of the 50 states or the District of



          17 Columbia.



          18             MS. KENNEDY:  What time frame?



          19             PRESIDENT FONG:  What time frame would you



          20 like to give him?



          21             DR. ESLINGER:  Six months.



          22             MS. SMITH:  That's pretty short when you're



          23 working with the government.



          24             MR. MINSTREL:  Yeah, it is pretty short.
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           1             DR. ESLINGER:  12 months is fine with me.



           2             MS. SMITH:  A year.



           3             PRESIDENT FONG:  Sounds like everybody wants a



           4 year.  Let's make it for a year.



           5             Do I have a second on this motion?



           6             DR. IBARRA:  I second.



           7             PRESIDENT FONG:  Second by Dr. Ibarra.  Any



           8 discussion on this?  Seeing no discussion, I call for the



           9 vote.



          10             All in favor of allowing Dr. Gerber to have a



          11 limited license with the current stipulations, with the



          12 proviso that he seeks out and restores his M.D. license



          13 within the next 12 months, signify by stating aye.



          14             MR. MINSTREL:  Aye.



          15             MR. ESLINGER:  Aye.



          16             MS. KENNEDY:  Aye.



          17             MS. SMITH:  Aye.



          18             PRESIDENT FONG:  That, for the record, is



          19 unanimous so I will also state aye.



          20             Dr. Gerber, sorry to bring you in here to just



          21 spin our wheels, but apparently we are in the same place.



          22 But you do have 12 months to please, please restore your



          23 other license.



          24             Item 7, public comment.  Any more?
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           1             DR. DUBLIN:  Yeah, I would like to make a



           2 comment.  This is Dr. Dublin for the record.



           3             I have been working with this gentleman for



           4 two years.  I've actually had the pleasure of working with



           5 a couple of these board members, and honestly to say I



           6 worked with any physician that was comparable to him would



           7 be a lie.  Okay.  Above and beyond.  He is magnanimous in



           8 giving away care, he's a team player, he's always



           9 cooperative, and he studies every night.  He actually



          10 reads up-to-date.  I introduced both you and Dr. Bob to



          11 up-to-date.



          12             And what frustrates me is that for a minor



          13 error, as Don says, he's been punished.  Not only that, in



          14 a sense I'm being punished because I'm supervising him.



          15 I'm an independent practitioner.  It's not my goal to go



          16 around supervising people 30 years my senior,



          17 significantly more experienced, more well versed in the



          18 topic of integrative medicine.



          19             And I think it's an absolute travesty, it's an



          20 absolute travesty.  It's embarrassing.  Did you hear that?



          21 It's absolutely embarrassing.  And to put any of us in



          22 this position -- raise your hand.  Who here wants to



          23 supervise?  If I step down, I don't want to supervise



          24 Dr. Gerber, who wants to supervise him?
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           1             Dr. Bob, do you want to supervise him?



           2             MS. KENNEDY:  The board can't respond.



           3             PRESIDENT FONG:  She's actually right, I can't



           4 respond.



           5             DR. DUBLIN:  Good.  You don't have to respond,



           6 because you have been responding very well for the past



           7 few months.  And it's a shame.  Because what you put him



           8 and his family through is heartbreaking.  And to come in



           9 here and hear this, it's mind boggling.



          10             So shame on you guys.  Poop or get off the



          11 pot.  Don't torture him.  If you want to sever his



          12 license, you should have done it tonight.  You should have



          13 been man enough to end his license, end his career here



          14 and now.



          15             But no, it's gamesmanship, and it's just



          16 absolute ignorance, in my opinion, for you guys to



          17 continue to play this game.



          18             So now he has to jump through a bunch of



          19 hoops, spend another 50 or $60,000 on legal fees in an



          20 effort to try to secure a license that he held for years



          21 that went inactive.  He didn't know it.



          22             Even on the Website.  I looked tonight.



          23 Granted in 1983.  Expiration date is blank.  We don't see



          24 an expiration date.  There is no conclusion.  So he easily
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           1 could have gone on the Website and made the same



           2 conclusion.  I still have the license, I've been paying



           3 the fees.



           4             As far as I know, he's paid the fees every



           5 single year, has canceled checks from Washington, D.C.



           6             This is preposterous, absolutely preposterous.



           7 I hope God has mercy on your souls.  This decision is very



           8 poor.



           9             DR. ESLINGER:  Can I say something?



          10             MS. KENNEDY:  No.



          11             PRESIDENT FONG:  Thank you, Doctor.



          12             Any further public comment?



          13             MR. OTT:  I wanted to go back.  You'll have to



          14 take public comment, but the doctor reminded me.  The



          15 board did not make any ruling about the attorney's fees



          16 that were previously charged.  You probably should address



          17 that since it was specifically addressed in the motion and



          18 order.



          19             PRESIDENT FONG:  Okay.  So do we have a motion



          20 regarding the returning of the $30,000 to Dr. Gerber?



          21             MS. SMITH:  I'll make a motion that we should



          22 return it.



          23             PRESIDENT FONG:  There's a motion by K.J.



          24 Smith to return the $30,000.  Do I have a second on that?
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           1             MR. MINSTREL:  I would second it.  I believe



           2 it was unfair to make him jump through this many hoops.  I



           3 really do.



           4             PRESIDENT FONG:  Mr. Minstrel seconds it.  Any



           5 further discussion?  Seeing none, I call for the vote.



           6 All in favor of --



           7             DR. ESLINGER:  Is it still open for



           8 discussion?



           9             PRESIDENT FONG:  Absolutely.



          10             DR. ESLINGER:  I believe the board is one of



          11 the victims in this process.



          12             MR. MINSTREL:  I agree.



          13             DR. ESLINGER:  The board is backed in a corner



          14 to apply the letter of the law.  And if we want to look at



          15 the records and see how many physicians in Nevada have a



          16 license in other states, and how many don't, and we're



          17 being asked to make an exception for one individual who we



          18 all agree is a great guy, he's a good physician, practices



          19 quality of medicine.



          20             But, the law is the law.  And there is no



          21 exception to that.  And I believe that is what we're



          22 applying to.



          23             So I believe the board was backed in a corner



          24 by the AG's office by a complaint from a member of the
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           1 public who was his patient, and that's what set this whole



           2 thing in motion.



           3             This is not us grinding an axe against Dr.



           4 Gerber.  He's certainly caught up in it.  But the issues



           5 are far bigger than that.  And if we don't decide this



           6 properly, long after we're gone there is going to be



           7 ramifications in this state to our profession.  That is



           8 what is at stake here.



           9             PRESIDENT FONG:  Thank you, Dr. Eslinger.



          10             Anybody else?



          11             MR. MINSTREL:  I feel that the patient



          12 actually was --



          13             PRESIDENT FONG:  No, that's nothing to do with



          14 this.  Please.



          15             MR. MINSTREL:  Thank you.  Withdraw.



          16             PRESIDENT FONG:  I appreciate you always



          17 bringing up stuff.  Let's be careful with that.



          18             Seeing no further discussion, we have a motion



          19 on the floor that we return $30,000 to Michael Gerber, and



          20 all in favor of that motion please signify by saying aye.



          21             MS. SMITH:  Aye.



          22             MR. MINSTREL:  Aye.



          23             PRESIDENT FONG:  We have two ayes by K.J.



          24 Smith and Don Minstrel.
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           1             All opposed to return the 30,000 please



           2 signify by saying nay.



           3             MS. KENNEDY:  Nay.



           4             DR. IBARRA:  Nay.



           5             DR. ESLINGER:  Nay.



           6             PRESIDENT FONG:  Three votes against, so the



           7 motion fails.



           8             So any additional public comment?



           9             Seeing none, I make a motion to adjourn



          10             MR. OTT:  Again, before you adjourn.  There's



          11 been a rejection of the motion to deny.  There has been no



          12 finding the attorney's fees were warranted or they should



          13 be taken based on the new violation.



          14             I think in order to make sure the record is



          15 clear the board could hear from Mr. Dickerson or Ms.



          16 Bordelove if they wanted to on this issue.  It's an



          17 important issue, and I think the board needs to make a



          18 motion affirmatively finding whatever they want to find,



          19 not just relying on a rejected motion.



          20             MS. SMITH:  Where did the 30,000 go?



          21             MS. KENNEDY:  To the AG's office.



          22             PRESIDENT FONG:  Is that a motion?



          23             MS. KENNEDY:  No.  I would say I would like to



          24 hear from Ms. Bordelove on this issue.
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           1             PRESIDENT FONG:  Rosalie, would you like to



           2 make any comments?



           3             MS. BORDELOVE:  Regarding attorney's fees?  I



           4 mean, I can -- it's really up to the board what it would



           5 like to do.  I can give you a bit of a rundown, if you



           6 like, on where those attorney's fees came from.  I've had



           7 a look at the work that Ms. Risoul, the deputy attorney



           8 general that prosecuted this matter originally.  I've had



           9 a look at what hours were expended, and a little bit of



          10 what they were.



          11             If you would like a little bit of a rundown, I



          12 guess, of where the attorney's fees came from, is that



          13 what you're looking for?



          14             MS. KENNEDY:  My question really is, the



          15 30,000 does not even begin to cover all of the attorney



          16 fees and the board fees in this matter.  Is that correct?



          17             MS. BORDELOVE:  That's correct.  From what



          18 I've looked at, the total amount of fees in the matter



          19 through the hearings, this does not include the remand



          20 hearing and things, but I don't know if you want to



          21 include that.



          22             But through the original hearing there were, I



          23 think, over $40,000 in attorney fees.  That included both



          24 Ms. Risoul's fees and fees to the AG's office for Miss
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           1 Bradley acting as board counsel, because the board does --



           2 at any point, as you do right now, you have two deputy



           3 attorneys general present, because it's a conflict to have



           4 the same one be both a prosecutor and board counsel at the



           5 same time.



           6             The board has the ability to keep to



           7 basically -- you're going to have to clear one with



           8 attorney fees right now, I believe.  I can tell you it



           9 was, I think, over $40,000 in fees originally, but you may



          10 make your own determination of a number if you want to



          11 order fees right now, or do no fees.  It's your choice.



          12             MS. KENNEDY:  I make a motion that because the



          13 board has fees, the attorney's fees were obviously not



          14 adequately covered in the initial asking of the money, and



          15 I would like to have an accounting so that we can divvy up



          16 the money as to where it needs to go appropriately.



          17 That's my motion.



          18             PRESIDENT FONG:  We have a motion on the floor



          19 for -- Diane Kennedy has stated for additional fees.  Is



          20 there a second?



          21             DR. ESLINGER:  Second.



          22             PRESIDENT FONG:  So we have a second by Dr.



          23 Eslinger.  Any discussion on this issue?



          24             MR. MINSTREL:  I believe that we did decide on
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           1 30, and I thought that was --



           2             MS. KENNEDY:  We were advised by our attorney



           3 who --



           4             MR. MINSTREL:  Who said it was higher, but --



           5             MS. KENNEDY:  No.  She said --



           6             MR. MINSTREL:  We agreed to that.



           7             MS. KENNEDY:  No.  She told us, and you can go



           8 back and look at the transcript.  She said that's going to



           9 be the cap of my fees.  And we were advised by Bradley



          10 that we had to put a cap, we couldn't let this ongoing



          11 amount go on and on, and she did not -- and Miss Eklof in



          12 that meeting stated what our fees were.  And the



          13 prosecuting attorney general stated the wrong fees that



          14 were not adequate.



          15             MR. MINSTREL:  Right.  But if they make a



          16 statement, it is basically what they had agreed to.  And



          17 so I don't believe they have a right to come back --



          18             MS. KENNEDY:  I'm not suggesting that we go



          19 after anybody for money.  I am saying that this board



          20 needs to do our fiduciary homework and figure out what the



          21 board's out, and what the AG's office is out, and figure



          22 out how that money needs to be disbursed.



          23             MR. MINSTREL:  Well, I know the citizens of



          24 the state of Nevada pay a lot in tax, so I think some of
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           1 that should be covered by themselves.



           2             Honestly, they're not operating without money.



           3 They don't have to get money from these cases.



           4             MS. KENNEDY:  Yes, they do.  Yes, they do.



           5 The attorney general's office is paid by the entity that



           6 they represent.



           7             MR. MINSTREL:  That would be a conflict then.



           8 That would be like a kangaroo court, because they need



           9 their fees.



          10             MS. KENNEDY:  We don't need their fees.



          11             MR. MINSTREL:  Right.  We don't get anything



          12 for this.



          13             MS. KENNEDY:  We have a right to not use the



          14 attorney general's office.  There are many boards that



          15 have their own in-house legal counsel.



          16             PRESIDENT FONG:  Let's stay on topic here.



          17             We have a motion on the floor that the costs



          18 of all these proceedings should basically be reassessed,



          19 and that fair amounts, essentially, be assigned to the



          20 parties forgoing here.



          21             So is there any further discussion?



          22             MR. OTT:  I'm not sure that I understand the



          23 motion.  Is it a request for a continuance to a future



          24 date so you can get more information?
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           1             MS. KENNEDY:  Yes.  Thank you.  In other



           2 words, I don't think tonight we have enough information to



           3 say $30,000 should go to the AG's office.



           4             MR. OTT:  Understood.  And so you would be



           5 requesting like a detailed billing?



           6             MS. EKLOF:  We have that.



           7             MS. KENNEDY:  She's not prepared tonight to



           8 present to this board.



           9             MR. OTT:  I just wanted to make sure that I



          10 understood.



          11             MR. DICKERSON:  Would Dr. Gerber get a chance



          12 to look at that material too?



          13             PRESIDENT FONG:  Absolutely.



          14             MR. DICKERSON:  And comment upon it?



          15             PRESIDENT FONG:  Yes.



          16             MS. KENNEDY:  It's all public record.



          17             MR. DICKERSON:  I understand.  I just want to



          18 make it clear.



          19             PRESIDENT FONG:  Without any further



          20 discussion, I call for a vote on this item, that we ask



          21 for a stay until we can further address this.  All in



          22 favor of that please signify by saying aye.



          23             DR. ESLINGER:  Aye.



          24             DR. IBARRA:  Aye.
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           1             MS. KENNEDY:  Aye.



           2             MR. MINSTREL:  Nay



           3             MS. SMITH:  Nay.



           4             PRESIDENT FONG:  So we have three ayes, two



           5 nays, motion carries.



           6             Any further public comment?  If not, can I



           7 have a motion to adjourn.



           8             DR. ESLINGER:  So moved.



           9             PRESIDENT FONG:  Thank you, Dr. Eslinger.  Do



          10 I have a second to adjourn?



          11             DR. IBARRA:  Second.



          12             PRESIDENT FONG:  Second by Dr. Ibarra.



          13             All in favor of adjourning please say aye.



          14             (All board members say aye.)



          15             PRESIDENT FONG:  The meeting is adjourned.  It



          16 is 7:25.



          17                             -oOo-



          18



          19



          20



          21



          22



          23



          24
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